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EXECUTIVE SUMMARY

The products of the U.S. electronic mass media industry -- films, video and radio
programming, and recorded music -- are vehicles through which ideas, images, and
information are dispersed across the United States and throughout the world. As such, these
mass media can be a powerful agent for political and social change.

The electronic mass media industry is also a major sector of the U.S. economy. Like
other domestic industries, it has been profoundly affected by the internationalization of its
marketplace. In 1991, for example, foreign sales accounted for about thirty-nine percent of
U.S. film and television industry revenues. Moreover, mass media firms are investing
across national borders. As a result, mass media firms that have traditionally been thought
of as "U.S.-based" face competition from, and partner with, a variety of international firms.

This report reassesses U.S. communications and mass media policies in light of the
increasingly global nature of the electronic mass media. A basic theme of this report is that
the United States cannot afford to be complacent about the success of U.S, media firms in
international markets. Recent regulatory and technological changes require U.S. policy
makers to continue to adapt in order to promote the development of international mass media
markets that are open and competitive -- the type of markets in which U.S. firms historically

prosper.

The first part of this report discusses why and how globalization of the mass media is
occurring. It describes globalization trends by analyzing U.S. exports of and foreign direct
investment in mass media products, and discusses the strategies that firms employ to enter
foreign markets.

The report then examines possible changes in U.S. communications policies that could
enable U.S.-based mass media firms to compete more efficiently and effectively in
international and domestic markets. It recommends changes to the U.S, restrictions on
foreign ownership of broadcasting stalions in order to permit greater participation by U.S.
firms in foreign broadcasting markets, as well as potentially increasing sources of investment
in U.S. broadeasters. It discusses the importance of effective international copyright
protection for U.S, mass media firms.

The report emphasizes the competitive effects of domestic U.S. mass media regulations,
particularly those affecting radio and television broadcasters, as well as the video
programming and sound recording industries, and recommends a variety of modifications to
existing U.S. rules regarding crossownership restrictions on several types of communications
and mass media firms, and the multiple ownership restrictions on U.S. broadcasters. It
discusses the effects of the Federal Communications Commission’s financial interest and
syndication rules, adopted in 1991, on the global competitiveness of the U.S. programming
industry. It also investigates the effects of the FCC’s localism policies in an era of
increasing international dissemination of information.
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SUMMARY of FINDINGS and RECOMMENDATIONS

Chapter 1: INTRODUCTION

Chapter 2: GLOBALIZATION TRENDS

Findings

In economic terms, "globalization” is a process by which firms attempt
to earn additional profits through entry into foreign markets. Firms
enter foreign markets by foreign direct investment (FDI) or exports, as
well as licensing.

By engaging in FDI in the United States and in other countries, a
number of firms have grown to be large global media conglomerates,
capable of providing a variety of mass media products in multiple
countries.

Entry through acquisition has been the prevalent recent form of FDI in
the U.S. motion picture industry. The advantages derived from
acquiring an established distribution network or valuable film library,
as opposed to creating these assets from scratch, make existing U.S.-
based mass media firms natural candidates for foreign joint ventures
and EDI.

Since 1977, globalization through FDI has proceeded at a faster rate in
the U.S. motion picture industry than in the overall U.S. economy. In
1990, the last year for which data are available, just over ten percent of
the U.S. motion picture work force was employed by a U.S. affiliate of
a foreign-based firm, up 553% since 1977. In contrast, just over five
percent of the total U.S. work force was employed by a U.S. affiliate
of a foreign-based firm in 1990, up nearly 184 % over the same period.

While FDI in the U.S. mass media industry poses some controversial
issues, FDI appears to provide a net benefit to the U.S. economy. FDI
may lead to increased specialization and a more efficient use of the
world’s resources by encouraging international trade -- that is, the
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transfer of resources among countries -- which improves the economic
welfare of all countries.

Exports have played a major role in the trend toward the globalization
of the mass media industries, and the U.S. mass media industry has
been a major participant in this process.

"Country-based" and "firm-based" methods of measuring international
trade address two complementary but different economic activities. By
recording the payments that the United States makes and receives as a
result of trade, the country-based approach measures a country’s
international trade performance in mass media products. The firm-
based approach measures the extent to which U.S.-based firms are
participating in the global market for mass media products.

Data compiled by the U.S. Department of Commerce’s Bureau of
Economic Analysis, which uses the country-based approach, indicates
that U.S. exports of motion picture and television programming
exceeded imports by $2.1 billion in 1991. Data collected by the
Motion Picture Association of Amernca, which uses the firm-based
approach, indicates that the U.S. motion picture and television
programming industry exported, on a worldwide basis, over $7 billion
of motion picture and television programming in 1991,

Production communities outside of the United States have had limited
success distributing motion pictures and television programming
internationally. This situation is beginning to change in response to the
worldwide growth in demand for film and television programming, with
production communities in Asia, Latin America, and Europe
increasingly producing programming for international distribution.

Chapter 3: WORLDWIDE CHANGES AFFECTING GLOBALIZATION

Findings The development of new distribution systems provides potential
additional sources of supply for all types of media products. Today, in
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addition to terrestrial broadcast systems, firms deliver their media
products to consumers through cable systems, multichannel multipoint
distribution systems, and direct broadcast satellites. Satellite
transmission systems have greatly facilitated the delivery of television
and, to a lesser extent, radio programming both domestically and
internationally. Fiber-based transmission systems can potentially play a
significant role in the international delivery of audio and video
programming.

Both satellite and cable-based transmission media are relying
increasingly on digital technologies. As breakthroughs in digital signal
compression techniques permit the transmission of the same or higher
quality signals in smaller bandwidths, digital delivery systems are likely
to become more commonplace.

Technological innovation in consumer electronics has affected
"traditional" products, such as television and radio receivers, and
created new ones, such as videocassette recorders, compact disc
players, digital audio tape players, and home satellite receiving dishes.
Technological innovation has often enhanced quality and reduced the
prices of these products, providing unambiguous evidence of an
increase in consumer welfare. The development of new delivery
systems and more affordable consumer electronics is enabling
individuals to exert additional contro] over their consumption of media
products.

The standardization process has not been the same for all mass media
products. In the international arena, standardization has often occurred
through industry’s cooperative efforts or through the dominant position
of a single firm or set of firms. Despite the benefits often derived from
standards, worldwide standards do not exist for all mass media
products. The absence of such standards may be due to the costs that
standards sometimes impose on individual users.

Government agencies can play an important role in the globalization
process, based on their ability to affect numerous aspects of the
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Recommendations

international competitive environment. In some instances, government
action may result in the opening of media markets by allowing more
competition and less regulation. In other instances, government action
may have the effect of closing markets, through import quotas,
domestic content or work requirements, hiring or immigration
regulations, foreign ownership regulations, foreign exchange remittance
restrictions, screen quotas, and custom duties.

Numerous other factors affect the supply and demand of mass media
products to some extent, including linguistic differences, the amount of
leisure time, and pop culture. The effect of these factors varies as
personal taste and lifestyles differ among individuals.

Governments should explicitly recognize the numerous worldwide
changes affecting the globalization process when designing their
regulatory and economic policies for their mass media industries.

By implementing policies that either foreclose competitive entry or raise
its cost, governments can, under certain conditions, skew the
globalization process in favor of firms to which they play host. The
United States should work with the governments of other countries to
eliminate such policies for the long-term benefit of all countries.

Chapter 4: FIRM BEHAVIOR AND GLOBALIZATION

Findings

There are three main methods by which the electronic mass media and
other markets become globalized: "complementary expansion,"
"horizontal expansion,” and “vertical expansion."

"Complementary expansion" occurs when a firm is engaged in the
production of complementary products in different countries. (Two
products are considered complements when a price increase in one
causes a decrease in the quantity demanded of the other.)
Complementarities exist over a wide range of media products, with the
firms that produce such complementary products typically located



around the world. Such complementarity may induce FDI and,
therefore, globalization, as media firms may have incentives to engage
in merger, acquisition, or joint veature in order to internalize demand
externalities.

"Horizontal expansion” occurs when a firm serves at least two different
foreign markets through either FDI or exports and sells the same
product in each.

¢ In some instances, firms engage in FDI if they possess firm-specific
competitive advantages. The "host" country for a firm’s FDI must
have some locational advantages, such as the presence of a large
number of other firms engaged in similar activities (known as
"agglomeration economies"). In other instances, FDI appears to be
motivated more by strategic reasons.

e Each country specializes in the production of those mass media
products for which it has the lowest opportunity cost of production
or, equivalently, the greatest “compdrative advantage.”
Globalization through international trade results, in part, from
changes in comparative advantages among countries.

¢ International trade in mass media products also is due to the "public
good" nature of these products: because the incremental cost of
allowing an additional person to view or listen to the product is
nearly zero, producers can reduce the per viewer (or per listener)
cost of production by distributing their products as widely as
possible.

Globalization through “vertical expansion” occurs when a firm is
engaged in successive stages of the production chain through either FDI
or long-term contracts, when one or more of those stages are located in
different countries.

e Many mass media firms have engaged in globalization through
vertical expansion. Such firms may have incentives to integrate
vertically in order to minimize transaction costs and eliminate
"vertical externalities."
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Recommendation

* Mass media firms often enter into long-term contracts between the
production and distribution stages.

Globalization resulting from the search for economies of scale can
substantially enhance economic welfare because firms are able to
produce products at Jower costs.

Policymakers should move to eliminate government regulations that
prevent firms from achieving such economies of scale in broadcasting --
and other mass media industries.

Chapter 5: THE ROLE OF COMMUNICATIONS POLICIES IN A GLOBAL
MARKETPLACE

Chapter 6: THE FOREIGN OWNERSHIP RULES

Findings

The level of U.S. investment in foreign broadcast markets is negligible.
Similarly, the level of foreign investment in broadcast properties in the
United States is low. A major reason for this is the existence in most
countries of laws limiting the amount of foreign investment permitted in
broadcast properties.

The major U.S. statutory impediment to FDI in U.S. broadcast
properties is Section 310(b) of the Communications Act ("the foreign
ownership rules®).

The restrictions of Section 310, at least as now applied by the FCC,
provide no incentives for foreign governments to open their broadcast
markets to greater foreign participation. The United States has the
most extensive, well developed, and competitive broadcast industry in
the world. Were entry barriers to foreign firms in broadcasting
liberalized around the globe, it is likely that the opportunities for
foreign expansion for the U.S. broadcast industry would exceed any
concomitant risks in the U.S. market.
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In many countnes, broadcasting is performed solely by the government.
In these countries, private individuals and companies, regardless of
their nationality, cannot own broadcasting stations. Of the countries
that permit private ownership of broadcast stations, many have foreign
ownership rules that are similar to those of Section 310(b). Regulations
on foreign ownership of cable facilities tend to be less restrictive than
those that apply to broadcasting.

Section 310(b)’s limitation on foreign investment has the potential of
handicapping the broadcast industry in the current video marketplace in
other ways. Today, broadcasters face unprecedented competition from
multichannel video providers, and yet broadcasting is the only mass
medium prevented by statute from realizing the potential bepefits of
FDI, which could result in a more efficient allocation of resources
within the industry and the ability to better serve their communities.

The original justification for Section 310(b), protection of United
States’ national security, is no longer as persuasive as it was when the
precursors of the existing rules were enacted in 1912 and 1927. The
American media system is sufficiently large and diverse 1o withstand an
atiempt to subvert the will of the American people through foreign -
owned broadcasting. Furthermore, NTIA believes that legitimate
public policy concerns can be addressed by other approaches.

The prospects for relaxation of foreign ownership rules in countries
other than the United States vary. Despite some new developments
designed to attract needed foreign investment, most countries in the
world continue to maintain significant restrictions on foreign ownership
of broadcast and cable television systems.

Section 310(b) as written gives the FCC some flexibility in granting
broadcast licenses that it has not fully exercised., Under Section
310(b)(4), the FCC is authorized not to grant a license to a corporate
applicant if its parent company is more than twenty-five percent foreign
controlled, "if the Commission finds that the public interest will be
served by the refusal or revocation of such license.”

X1



Recommendation The FCC should begin a rulemaking to determine how to exercise the
authority it has under Section 310(b)(4) to allow foreign investment of
greater than twenty-five percent in the parent company of a broadcast
licensee unless the public interest would be served by the refusal or
revocation of such a license.

Chapter 7: INTERNATIONAL COPYRIGHT ISSUES

Findings The unauthorized use or duplication of U.S. mass media products
-- film and television programming and sound recordings -- is a major
obstacle to efficient distribution to overseas markets. Although such
abuses have long hampered the film and music industries, advances in
technology have made the problem particularly acute today. As a
result, one of the most pressing concerns of the U.S. mass media
industry is the international protection of copyright.

The most common forms of copyright violations for video products
today involve duplication and sale of videocassettes of films or
television programs without permission of the copyright holder and
unauthorized reception and retransmission of program-carrying satellite
signals.

Adherence to, and full implementation of, the Berne Convention for the
Protection of Literary and Artistic Works demonstrates an important
U.S. commitment to adequate copyright protection and provides a
departure point for strengthening copyright protection worldwide.

In addition to Berne, the United States is seeking to achieve adequate
international copyright protection through a variety of international
fora, such as the General Agreement on Tariffs and Trade (GATT) and
regional and bilateral negotiations with other countries, and through
trade laws of the U.S. government.
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Recommendation The United States should maintain its efforts to promote a well-
functioning intemational copyright system. NTIA urges U.S. industry
and the Congress to support these initiatives.

Findings In response to unauthorized use of satellite signals by cable systems,
Berne signatory countries such as Canada, Austria, and Denmark have
established compulsory licensing schemes for cable operators, so that
cable operators make fixed payments to a government agency that
distributes the proceeds to copyright holders. These are similar to the
cable compulsory license scheme adopted in the United States in 1976,
which was a response to competitive and intellectual property concerns
of program producers, cable operators, and broadcasters.

While these systems have had the positive effect of limiting the
detrimental economic effects of unauthorized use, they create
substantial distortions in markets for video programming, because
compulsory payments are not likely to equal the payments that would
be made in an unregulated market.

The principal reason for implementing the U.S. cable compulsory
licensing scheme was to enable cable operators to obtain programming
transmitted by broadcasters. This policy is no longer valid in today’s
domestic marketplace for U.S. programming, because programmers are
becoming increasingly dependent on cable operators for additional
revenues.

The retransmission consent provision in the recently enacted Cable
Television Consumer Protection and Competition Act of 1992 enables
broadcasters, if they so elect, to authorize cable operators to retransmit
their signals, presumably for some compensation. Because this
provision, however, does not provide market-based compensation to
copyright holders of the programs transmitted by broadcasters and cable
systems, the elimination of the U.S. cable compulsory license remains
an important public policy objective.
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Recommendation

The importance of foreign markets to the U.S. programming industry
provides an additional reason for the United States to reexamine its own
cable compulsory licensing scheme. Market-based compensation for
the distribution of U.S. video programming in foreign countries is in
the interest of the United States.

The United States should eliminate its cable compulsory licensing
scheme, both to realize the economic benefits of a market approach and
to serve as a model for market-based approaches abroad.

Chapter 8: THE CROSSOWNERSHIP RULES

1. The Network-Cable Crossownership Rule

Findings

To the extent that elimination of the FCC’s network-cable
crossownership rule would permit greater vertical integration between
the program packaging functions of a network and the distribution
functions of a cable system, efficiency gains could result,

Removal of the network-cable crossownership rule would also permit
the broadcast networks to achieve greater economies of scope through
horizontal expansion in the packaging and distribution of television
programming.

Diversification into cable system ownership could allow the networks to
gain access to additional revenue sources, which could strengthen their
ability to develop a greater diversity of programming, thereby
benefitting the viewing public.

Concerns about networks "bypassing" their broadcast affiliates by
providing programming directly to cable firms rather than those
affiliates are speculative at best. Any such strategy would result in a
significant loss of audience for the network cable owner and thus would
be contrary to the economic interests of the networks.
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Recommendations

Removal of the network-cable crossownership rule could increase the
incentives of foreign-based firms to enter the U.S. market. To the
extent there are benefits to be derived from owning both a broadcast
network and a cable company, investment in such a firm would be
more attractive for both U.S. and foreign-based firms, thereby
potentially stimulating further investment in important U.S. businesses.

Repeal of the network-cable crossownership restriction could increase
FDI by U.S. firms abroad. In particular, the efficiencies that the
broadcast networks and cable operators are likely to achieve from
crossownership in the United States are likely to benefit the
international operations of those firms.

It is uncertain whether the efficiencies that a firm might achieve from
network-cable crossownership in the United States would enable that
firm to obtain or produce higher quality programming (i.e.,

programming with greater audience appeal) more suitable for export.

While repeal of the network-cable crossownership rule may have some
impact on the globalization of mass media firms, the benefits of
removing this rule largely accrue from its domestic effects.

The network-cable crossownership rule should be eliminated.

To the extent there remain concerns over the potential for “affiliate
bypass,” it would be preferable to address such concerns, if necessary,
by adopting a requirement that networks maintain an affiliation with a
local broadcast station in markets where they own cable systems, rather
than by limiting networks from acquiring cable systems representing
more than fifty percent of the homes passed in an Arbitron Area of
Dominant Influence.

2. The Cable-Telephone Company Crossownership Probibition

Findings

The Administration has supported elimination of the statutory cable-
telco crossownership restriction in order to stimulate competition in the
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video marketplace and to provide incentives for U.S. infrastructure
development. There also are reasons based on international conditions
for removing this restriction.

U.S. telephone companies have invested in foreign cable properties for
a variety of reasons. While these firms in part have been motivated by
a desire to explore investment opportunities from which telephone
companies are restricted in the United States, such investments also
represent a deliberate corporate strategy to seek diversified
opportunities for growth. As a consequence, it is difficult to predict
whether the level of foreign cable investment would decline if the
current domestic restrictions were lifted.

To the extent that lifting domestic restrictions leads to greater demand
for video programming in the United States, there could well be a net
increase in the flow of video programming across international borders,
both to and from the United States.

This prohibition should be eliminated for both domestic and
international policy reasons.

3. The Broadcast-Cable Crossownership Prohibition

Findings

The effect of the statutory broadcast-cable crossownership restriction on
the flow of programming across international borders is mixed.

®  On the one hand, removal of this restriction could allow U.S. firms
to realize greater efficiencies from combined operations, thereby
strengthening their financial position; such firms, in turn, might
increase their demand for programming, which could be met by
both U.S. and foreign-based firms.

* On the other hand, repeal of the ban would not likely have a
significant impact on the export of U.S. programming abroad.
Local broadcasters do not produce a significant amount of
programming, and the programming they do produce is most likely
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to be locally oriented news and public affairs programming, which
would not be suitable for export.

Elimination of the broadcast-cable crossownership restriction might
result in more FDI in the United States. In particular, to the extent that
firms anticipate greater efficiencies from consolidated operation of a
broadcast station and a cable company, there could be increased
investment in such properties, both from U.S. and foreign-based firms.

With respect to FDI by U.S. firms abroad, to the extent that U.S. firms
are able to derive additional efficiencies from the combined operation
of a broadcast station and a cable system, their overall financial
position would be strengthened, which could affect their ability to
expand and diversify, both in the United States and abroad.

Because the effect of modification of this rule on the globalization of
mass media firms is uncertain, the major basis for recommending
repeal lies primarily in the anticipated domestic, as opposed to
international, benefits.

To the extent that the broadcast-cable crossownership prohibition affects
the competitiveness of mass media firms, it has some international
consequences, as would its modification. Nonetheless, the case for
providing the FCC with a broader waiver authority in this area
primarily rests on potential domestic benefits.

Congress should repeal the statutory ban on broadcast-cable
crossownership as the FCC has recommended. A second-best solution
is for Congress to give the FCC the authority to grant a waiver of the
crossownership rule when the benefits of waiver appear likely to
outweigh any costs associated with lessened competition and diversity.
In particular, a waiver may be warranted if the proponent of a proposed
broadcast-cable combination can demonstrate that, if granted, either a
sufficient number of independent media voices would remain in the
market after the combination so as to maintain diversity, or merger
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would enable an economically failing broadcast station to remain on the
air.

4. The Broadcast-Newspaper Crossownership Ban

Findings

Co-ownership of broadcast and newspaper outlets in the same market
may produce beneficial domestic effects, such as realization of
efficiencies from consolidated operation, greater financial stability, and
an enhanced ability to provide news and informational programming.

It is questionable whether the FCC’s current prohibition on broadcast-
newspaper crossownership is appropriate in today’s marketplace. The
explosive growth of U.S. media outlets -- both broadcast and non-
broadcast ~- has been well documented. In those markets where an
abundance of media outlets exists, the need for an outright prohibition
on crossownership seems speculative at best. In those instances, the
benefits of co-ownership -- to both broadcast stations and newspapers --
might well outweigh the incremental benefits associated with having an
"additional voice" in the community.

The effect of modifying the broadcast-newspaper crossownership policy
on the globalization of the mass media appears to be mixed.

e Modification of the broadcast-newspaper crossownership rule is
unlikely to have a significant effect on the flow of programming
across international borders.

e Changing the broadcast-newspaper crossownership prohibition is
unlikely to affect the investment patterns of U.S. broadcasters
abroad.

» The broadcast-newspaper crossownership rule, coupled with the
U.S. foreign ownership rules, may impede foreign-based firms from
assembling diversified media holdings in the United States.
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Recommendation Congress should consider whether to permit the FCC to take into
account, when reviewing waiver requests, the number and diversity of
media voices in the local community.

Chapter 9: THE NATIONAL MULTIPLE OWNERSHIP RULE

Findings The domestic mass media industry is sufficiently diverse so that the
concerns about undue economic concentration and diversity that
provided the original basis for the rule have lessened substantially.

¢ On a national basis, the radio and television industries comprise
many firms.

e Viewpoint diversity has grown dramatically since the FCC adopted
its Twelve Station Rule for all broadcast services in 1984,

Group owners realize significant efficiencies from horizontal expansion,
enabling them to produce and present superior programming.

The present national multiple ownership rule limits the extent to which
group owners may vertically integrate program production and
distribution activities, by limiting the number of owned-and-operated
stations that they may acquire.

A more flexible multiple ownership policy could result in new entry
into programming, or the development of new networks or network-like
organizations, if groups were permitted to expand to the levels needed
to support Such activities.

Greater vertical integration between the networks and their affiliates
may benefit those affiliates, and through them, viewers of those local
stations.

Elimination of the national multiple ownership rule could increase the
incentives of all firms, whether U.S. or foreign-based, to invest in

diversified U.S. media businesses that own U.S. broadcast stations as
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well as other interests. To the extent that such diversified U.S. firms
could realize additional efficiencies from group ownership, they would
be more attractive for investment purposes to both U.S. and foreign-
based firms. Such increased investment in U.S. media firms, in turn,
would be beneficial, both by increasing the flow of capital into the
industry and by spurring U.S.-based firms to operate more efficiently in
a more competitive domestic marketplace.

Elimination of the national multiple ownership rule could strengthen the
overall financial position of U.S. broadcast station group owners, such
as the broadcast networks, which could strengthen their ability to invest
in foreign media ventures.

It is unlikely that elimination of the national multiple ownership rule
would have much impact on the incentives of firms to import
programming into the United States.

Elimination of the nationat multiple ownership rule would have a mixed
effect on the export of programming by U.S. group owners.

¢ Tt does not appear that elimination of the national multiple
ownership rule would have much impact on the ability of radio
group owners to export U.S. programming, as radio group owners
generally do not produce much programming for wide distribution
even in the U.S. market, and much of the programming that they
do produce for wide distribution in the United States -- largely news
and sports -- would not be suitable for export.

* To the extent that television group owners realize efficiencies from
greater integration of television program production and distribution
in the United States, they would be better able to produce
programming with greater mass appeal, which could lead to a
greater flow of television programming across international borders.

While the major impetus for change comes from the domestic benefits
associated with repeal, repeal could also promote the globalization of

mass media firms.
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Recommendarion The national multiple ownership rule should be eliminated or
substantially relaxed for both the radio and television services.

Chapter 10: THE FINANCIAL INTEREST AND SYNDICATION RULES

Findings The FCC’s former financial interest and syndication rules, adopted in
1970 to prevent anticompetitive activities by the U.S. broadcast
television networks, limited the ability of these U.S.-based firms to
export programming through foreign syndication and to enter into co-
production ventures with foreign entities.

In 1991, the RCC significantly modified the rules by eliminating some
restrictions, relaxing others, and adding new limitations. During the
proceeding that Jed to the 1991 rules, NTIA proposed that the FCC
significantly relax the rules, while adopting certain narrowly tailored
safeguards. In NTIA's view, the market for video programming had
changed substantially since the 1970 rules were adopted, indicating a
decrease in the market power of the television networks. NTIA found
that ambiguities in both the data and theoretical economic analyses
regarding the video programming marketplace raised the prospect that
some forms of anticompetitive conduct by the networks could continue.
In 1990, NTIA thus recommended that some safeguards were
appropriate and attempted to narrowly target those safeguards to permit
active participation by the networks in program production and
distribution with limitations only on those specific areas in which
concerns about possible anticompetitive conduct had some credibility.

On November 5, 1992, the U.S. Court of Appeals for the Seventh
Circuit vacated the FCC’s 1991 rules. On December 7, 1992, the court
stayed that order for 120 days to permit the FCC to reexamine the
rules. With that review in mind, NTIA discusses certain international
effects of the 1991 rules.

As the FCC noted in adopting the 1991 rules, the former foreign
syndication restriction had precluded network participation in
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international markets even as the worldwide demand for U.S.
programming was rapidly increasing and the networks’ competitors
were entering the international programming market. Indeed, from
1981 to 1988, foreign syndication revenues tripled, reaching $1.2
billion, and some have estimated that they will reach $4 billion in 1995.

Under the FCC’s 1991 rules, the networks could better respond to the
growing worldwide demand for programming by syndicating
programming in foreign markets. We agree with the FCC that,
regardless of what one thinks of the networks’ participation in domestic
syndication markets, there is no reason not to permit them to be fully
active participants in foreign markets.

In order to be globally competitive, particularly in the growing
programming market, the United States should field as many
unencumbered players as possible. The current rules permit the
networks to develop and deploy programming and packaging skills that
could increase the returns to U.S. firms.

In today’s global marketplace for programming, co-production ventures
with foreign entities have emerged as one of the most effective means
of competing in the international arena.

Co-production arrangements with foreign firms can allow U.S.
companies to gain entry to otherwise restricted markets. Due to the
imposition of program quotas in the EC Broadcast Directive, there is a
strong incentive for U.S. firms, including U.S. networks, to enter into
coproduction ventures with EC producers.

These ventures can also bring foreign capital and the promise of
additional foreign distribution outlets to U.S. producers, at a time when
program production costs are increasing and the networks’ advertising
revenues are flat.

The 1970 rules restricted U.S. television networks from engaging in co-
productions with foreign producers. Under the 1991 financial interest
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and syndication rules, the networks can now participate in these co-
production ventures.

The 1991 rules make the networks much more attractive coproduction
partners for foreign production companies because they allow the
networks to offer potential co-producers, among other things,
distribution through their U.S. broadcast affiliates.

While the 1991 rules governing foreign syndication and coproduction
by the networks have direct implications for U.S. global
competitiveness in programming markets, the impact on global
competition of those provisions in the 1991 rules that govern domestic
syndication is less clear.

The 1991 rules not only are more than adequate to address concerns
about network power in the acquisition and distribution of video
programming, they could unduly restrict future development of the
networks’ role as program producers.

The FCC should consider the international effects of possible financial
interest and syndication rules in detail. The major changes now
occurring in distribution methods, technology, and the market structure
of the television industry could well justify further modifications to the
1991 rules.

Chapter 11: LOCALISM

Findings

Until the early 1980s, the FCC imposed relatively extensive
programming guidelines upon broadcast licensees to ensure that they
met the needs of their communities. The FCC eliminated many of
these guidelines in 1981 and 1984, reasoning that marketplace
incentives ensure that broadcasters provide programming that responds
to community needs. Today, broadcasters may use their discretion,
subject to only limited regulatory requirements, to determine how best
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to provide programming that responds to the needs of their
communities.

Under Section 307(b) of the Communications Act, the FCC seeks to
ensure, through the licensing process, that as many communities as
possible receive local broadcast service.

According to several studies, U.S. communities continue to demand
their own particular blends of news and entertainment, even as the
international mass media business changes. Even if demand decreases
somewhat, the market is better equipped to respond to that decreased
demand due to the greater number of media outlets available today.

Generally, firms will continue to provide the local programming desired
by local communities because it makes economic sense to do so. We
caution, however, that due to competitive pressure and economies of
scale associated with nationwide distribution of syndicated
programming, some broadcasters, particularly in smaller communities,
may provide less programming directed solely to the local community.

The programming policy can be seen as an extension of the Section
307(b) policies -- as a "safety net” to ensure that broadcasters, once
licensed by the FCC to serve the localized needs of particular
communities, actually do so, even if a thriving market for local news
and information does not exist in a particular community, Although
such market failure may be increasingly rare in today’s multimedia
environment, the FCC’s programming policy provides additional, non-
intrusive assurance that broadcasters will continue to provide local
programming demanded by their local communities. As such, the
policy neither threatens the competitiveness of U.S. broadcasters or
program producers nor is itself threatened by globalization.

Because radio and television broadcasting continue to be the most
pervasive electronic sources of local news and information, there is no
need to change policies that seek to promote local availability of
broadcasting service.
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Because Section 307(b) policies have been quite successful in promoting
availability of broadcast service nationwide, they do not need to be
altered.
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PART I

Chapter 1
GLOBALIZATION OF THE MASS MEDIA

I. INTRODUCTION

Since the founding of the Republic, the mass media industry has held a special place in
American society. The products of this industry -- films, video and radio programming, and
recorded music, as well as books, magazines, and newspapers -- provide the vehicles through
which ideas, images, and information are dispersed across the United States and throughout
the world. In so doing, the mass media industries continuously replenish the "marketplace of
ideas"” that is essential to informed self-government. Through their instantaneous and broad-
ranging dissemination of pictures, words, and music to all parts of the country, media firms
also help build the shared experiences that perpetuate a sense of community and nationhood
within the increasingly heterogeneous population of the United States.

At the same time, the mass media can be a powerful agent for political and social
change. Many observers have noted, for example, that the Bast German government’s
efforts to control life behind the Berlin Wall were finally shattered by glimpses of a better
future provided by West German television. The Chinese government’s attempts to cover up
its suppression of the 1989 pro-democracy movement were thwarted by the ability of student
protesters to send and receive information about the government’s activities via facsimile
machines. In each of these cases, and in many others, the presence of the media added
momentum to the underlying forces of change.

Finally, the mass media industry is also a major sector of the U.S. economy. Like
other domestic industries, it has been profoundly affected by the internationalization of
economic markets. Although U.S. media products have long been marketed overseas, the
importance of international markets has grown steadily over the past decade. In 1991, for
example, foreign sales accounted for approximately thirty-nine percent of U.S. motion



picture and television industry revenues, as compared with approximately thirty percent in
1986.Y

Further, mass media firms are investing across national borders. Foreign investors have
purchased U.S.-based program producers. U.S.-owned or located firms have expanded
overseas through partnerships with foreign-based production companies, contributing to the
growth of these companies. As a result, mass media firms that have traditionally been
thought of as "U.S.-based” both face competition from, and partner with, a variety of
international firms.

To a degree, the increasingly international distribution pattern of mass media products
reflects their “public good"# nature: because the marginal costs of delivering information
through the mass media to additional viewers are low, firms have an incentive to distribute
their products widely. But the steady internationalization of the mass media industry is also
attributable to expanded market opportunities. Advanced distribution technologies, such as
fiber optics and satellites, have fostered a dramatic increase in multichannel video and radio
services for consumers in many countries, via cable television, direct broadcast satellite
(DBS) service,? and satellite sound broadcasting. Plans are being made to increase
substantially the number of movie theaters in many countries.¥ The virtually ubiquitous
availability of consumer electronic equipment has also increased the demand for recorded
music, television programming, and videocassettes. Developing technologies such as digital

1/ Motion Picture Association of America, Estimated Worldwide Revenues by Media for
AllU.S. Companies, 1980-1991 (Nov. 25, 1992) (MPAA Estimates). For purposes of

compiling revenue data for the motion picture and television industries, the Motion
Picture Association of America (MPAA) includes the following industry segments:
theatrical box office receipts, television programming sales, pay TV programming sales,
and home video sales.

2/ A "public good" is one in which the incremental cost of providing the good to an
additional person is nearly zero.

3/ DBS service uses more powerful transponders than conventional satellites to transmit
signals directly to inexpensive home receivers without the aid of a community or ground
transmitter. DBS systems are commercially used in Japan and in Europe. DBS service
to U.S. homes is projected to begin in early 1994. Lambert, Thomson Will Buiid
Hughes DBS Receivers, Broadcasting, Feb. 10, 1992, at 10.

4/ See Citron, Hollywood Goes Boffo Overseas, L.A. Tumes, Mar. 30, 1992, at Al
(Hollywood Goes Boffo).



audio broadcasting (DAB)¥ and Advanced Television (ATV)¥ promise greater availability
of even more sophisticated mass communications.

At the same time, many governments outside the United States have removed or relaxed
barriers to commercial or privately-owned broadcasting. Countries from France to Bolivia
have privatized existing state-owned television channels, while other countries, like the
United Kingdom and Germany, have allocated spectrum for additional television channels.
The democratization of the Eastern European countries and the republics of the former Soviet
Union should lead to additional media outlets in those countries. The result of these
technological and governmental changes is an explosion in the number of outlets for the
dissemination of media products. That growth in outlets will inevitably stimulate worldwide
demand for the products themselves, which should lead to growth in mass media industries
around the globe.

NTIA undertook this report in order to reassess U.S. communications and mass media
policy goals in light of the increasingly international nature of the electronic mass media
industries. This report is based on the Notice of Inquiry? that we released in February
1990 and the record that we assembled in response to the Notice.

S/ DAB is a new digital broadcasting technology that may be provided by both traditional
terrestrial radio broadcasters and by satellite systems. Digital cable radio is a service
that beams radio signals to a cable headend for distribution through the cable facility.
See Moshavi, Digital Audio Off and Running, Broadcasting, Dec. 2, 1991, at 38.

6/ The term ATV refers to a group of technologies that represent major advancements to
broadcast television audio and video over the existing National Television Systems
Commiittee (NTSC) television broadcast system. As such, it encompasses both
improvements to NTSC -- enhanced definition television (EDTV) -- as well as high
definition television (HDTV). HDTV systems are ATV technologies that aim to offer
approximately twice the vertical and horizontal resolution of NTSC receivers and to
provide picture quality that rival 35 mm film in clarity and definition and audio quality
equal to that of compact discs. Advanced Television Systems and Their Impact upon
Existing Television Broadcast Service, Notice of Proposed Rulemaking, 6 FCC Red
7024, 7024 n.1 (1991).

7/ See Comprehensive Study on the Globalization of Mass Media Firms, 55 Fed. Reg.
5792 (Feb. 16, 1990) (Notice). NTIA received comments from 26 parties, and reply

comments from eight. See Appendix A. An alphabetical list of acronyms and
abbreviations for the commenters is set forth in Appendix B.
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Although the mass media industries historically have been among America’s strongest,
particularly in their ability to compete internationally, a basic theme of this report is that we
cannot afford to be complacent about the success of U.S. media firms in international
markets. Recent regulatory and technological changes require policymakers to adapt to these
developments. Indeed, U.S. policy makers should be vigilant to promote the development of
international mass media markets that are open and fully competitive -- the types of markets
in which U.S. firms historically prosper. A principal focus of this report is an examination
of possible changes in U.S. communications policy that could enable U.S.-based firms to
compete more efficiently and effectively in international as well as domestic markets. In
making our policy recommendations, NTIA seeks to emphasize the competitive effects of
domestic U.S, mass media regulations, particularly those affecting radio and television
broadcasters and the film and sound recording industries.

An open international marketplace not only serves U.S. trade goals, which are the
principal responsibility of the Office of the United States Trade Representative and the
International Trade Administration of the Department of Commerce, but it is fundamental to
the continued vitality and diversity of the domestic U.S. mass media industry, a major goal
of U.S. communications policy. An open international marketplace, in which the electronic
mass media industry ties the nations of the world together, also can foster the growth of
freedom and democracy worldwide.

II. DEFINITIONAL FRAMEWORK

In this report we discuss "globalization" as an economic and cultural phenomenon. In
economic terms, globalization is a process by which firms attempt to earn additional profits
through entry into foreign markets. Pirms enter foreign markets either by foreign direct
investment (FDI) or exports. Globalization is also a cultural phenomenon. Technology has
eroded the barriers to communication previously posed by time, space, and national
boundaries, resulting in rapid and pervasive sharing of information around the world. With
improved communication has come greater cultural and political interdependence among
other nations.

This report focuses on the electronic mass media -- motion picture and television
programming, sound recording, broadcasting, and their associated delivery systems.
Although we recognize that print media interests often constitute substantial portions of
global media firms’ portfolios, we emphasize electronic media, which are subject to more



comprehensive regulation within the United States and in other countries. Moreover, the
technological changes affecting the various electronic mass media — for example, the
introduction of new delivery systems -- are sufficiently striking to justify the attention that we
place on them in this report. In doing so, we often distinguish between the "hardware,” or
equipment, used to distribute and receive information through the mass media, and the
"software, " or programming, transmitted using the hardware.

Due to the increasingly international nature of many mass media firms, the identity of a
firm’s nationality is, in many cases, difficult to determine. As we acknowledged in the
Notice, this trend is rendering descriptions of the national identity of such firms less
meaningful ¥
activity and in considering regulations such as rules governing foreign ownership of media

However, there are stifl cases, particularly in determining export and import

properties in which a firm’s national origin can affect policy analysis. Many factors could be
used to describe the national identity of a media firm: the nationality of a firm’s owners, the
physical location of the headquarters of the firm, the physical location of particular facilities,
the nationality of the work force, the nationality of managerial control, and the degree to
which a company is subject to a given national jurisdiction.

For purposes of this report, however, NTIA believes that a firm’s nation of origin,
loosely described as its "base” (as in "U.S.-based"), is best described as the country in which
it acquires its essential competitive advantages.? In particular, we consider a firm’s base to
be where its competitive strategy is established and where its core products are created or
controlled. According to this convention, Time Warner is a U.S.-based firm because the
creative and technical control of its products, despite its recent joint ventures with European
partners, resides in the United States.l On the other hand, the nationality of Columbia
Pictures 1s less clear given recent attempts by its parent firm, Sony Corp. to exert greater
control over its filmmaking subsidiary.¥ Finally, if a firm provides multiple media

8/ Notice, 55 Fed. Reg. at 5794-95, paras. 21-24.

9/ See M. Porter, The Competitive Advantages of Nations 19 (1990).

10/ For a discussion of these ventures, see Roberts, Time Warner Makes Progress in Talks
in Effort to Recruit European Partners, Wall St. J., May 11, 1992, at BS. For a further
description of Time Wamer, see infra Appendix C at C-14.

11/ Brown, Sony Presses Shops Over Creative, Pees, AdWeek, Apr. 6, 1992, at [,

available in LEXIS, Nexis Library, CURRNT File. For a further description of Sony,
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services, and if it derives its competitive advantages for each in different countries, that firm
could be considered to have multiple bases. In adopting this convention, we recognize that
national "labels” for firms, while useful for some purposes, are increasingly problematic, and
we acknowledge that the approach described above may not be the best in all circumstances.

[II. DESCRIPTION OF THE REPORT

The first part of this report discusses why and how globalization of the mass media is
occurring, and then addresses the policy implications of globalization. Chapter 2 describes
globalization trends by analyzing U.S. exports of and FD] in mass media products. Chapter
3 examines the international technological and regulatory changes that have affected the
globalization trend. Chapter 4 considers why mass media globalization is occurring and
focuses on the strategies that firms employ to enter foreign markets.

The report then examines the role of U.S. communications policies in this
internationalized industry. As noted above, we believe that markets should be open for
competition among all firms, regardless of national origin. At the same time, U.S.
policymakers should seck to remove regulatory policies that inhibit the efficient participation
of U.S.-based firms in the global marketplace. We have seen that U.S. governmental
agencies concermed with international trade are seeking to make international markets
function better by eliminating barriers to entry (such as program quotas), and promoting
adequate protection for intellectual property.

Chapter 6 analyzes the U.S. restrictions on foreign ownership of broadcasting stations
and recommends ways of modifying the rules to encourage greater participation by U.S.
firms in foreign broadcasting markets as well as potentially increasing sources of investment
for U.S. broadcasters. Chapter 7 discusses the importance of adequate and effective
copyright protection to the commercial success and international competitiveness of U.S.
mass media firms. We find that market-based compensation for the distribution of U.S.
video programming in foreign countries is in the interest of the United States. As such, we
encourage the United States to eliminate its cable compulsory licensing scheme both to
realize the economic benefits of a market approach and to take the lead in combatting non-
market-based approaches overseas.

see infra Appendix C at C-12.



This report also examines the U.S. domestic regulatory structure for mass media firms.
We do so seeking to ensure that such regulations do not impede the ability of firms that have
a substantial presence in the United States to compete domestically and abroad. We also
evaluate the role of the traditional goals of U.S. domestic communications policy -- diversity
and localism -- in an era of globalization.

Chapter 8 assesses the role of the crossownership restrictions -- the network-cable,
cable-telco, broadcast-cable, and broadcast-newspaper prohibitions -- in the international
mass media marketplace. We conclude that to varying degrees, modification of each
crossownership restriction could have some impact on the globalization of mass media firms,
although the major justification for repeal lies in domestic considerations.

Chapter 9 examines whether the national multiple ownership rule, which limits the
degree of horizontal concentration among broadcast firms, affects the international
competitiveness of media firms, both U.S. and foreign-based. We conclude that although
there may be some reasons based on intemational conditions for repeal of the national
multiple ownership rule, the major impetus for change comes from its domestic benefits.

Chapter 10 discusses the effects of the current financial interest and syndication rules,
adopted by the Federal Communications Commission (FCC) in 1991, on the global
competitiveness of the U.S. programming industry. Although the U.S. Court of Appeals for
the Seventh Circuit vacated these rules in November 1992, it stayed the effect of its ruling in
order to permit the FCC to evaluate the need for new rules or modification or reinstatement
of the 1991 rules.

Finally, Chapter 11 investigates whether the FCC’s localism policies should be
continued or modified In an era of increasing international dissemination of information.
NTIA believes that these rules, which seek to promote the local availability of broadcasting
service, should be retained.






Chapter 2
GLOBALIZATION TRENDS

I. INTRODUCTION

Two principal approaches that firms have adopted to satisfy international demand for
mass media products are foreign direct investment (FDI) and exports.i? As a major
producer and consumer of mass media products, the United States has been at the center of
these developments. In this chapter, we describe the role that mass media firms based!? in
the United States and elsewhere have played in the globalization of the mass media industry.

II. TrRBNDS IN FOREIGN DIRECT INVESTMENT

Under one federal statute, FDI in the United States is defined as the ownership by a
foreign person or business of ten percent or more of the voting securities (or equivalent
equity for an unincorporated business) of a firm located in the United States.!# The U.S.
Department of Commerce has estimated that, on a book value basis, FDI in the United States
in all parts of the U.S. economy grew almost fivefold from 1980 to 1991, from $83 billion
to $408 billion ¥

12/ Licensing of products is another means of conducting international trade.

(9%
S~

See supra text accompanying note 9.

—
S
~

International Investment and Trade in Services Survey Act, Pub. L. No. 94-472,

§ 3(10), 90 Stat. 2059, 2060 (1976) (codified as amended at 22 U.S.C. §§ 3101,
3102(10) (1988)). The firm acquired or established through FDI in the United States is
commonly referred to as a U.S. affiliate of a foreign-based firm.

I
Ln
ey

See Bureau of Bconomic Analysis, U.S. Dep’t of Commerce, 72 Survey of Current
Business (1992). The Department of Commerce also has current-price or “economic
value" estimates of FDI in the United States, but only the book value estimates have
been disaggregated by country or industry.

9



A. FDI Involving U.S. Mass Media Firms

By engaging in FDI in the United States, a number of foreign-based firms have grown
to be large global media conglomerates.!¥ The foremost examples of this trend are Sony’s
acquisition of Columbia Pictures in 1989 and Matsushita’s purchase of MCA in 1990.%

The manner in which foreign-based firms enter the U.S. mass media industry is as important
as their decision to do so. A prospective entrant has two means of investing. A firm can
enter a country by “acquisition” -- that is, the purchase of an existing business. A firm can
also enter by making a "greenfield” investment, one in which the entrant builds a presence in
a host country “from the green field up" -- that is, without acquiring a business already
located in that country.

As demonstrated by Sony’s acquisition of Columbia Pictures and Matsushita’s
acquisition of MCA, entry through acquisition has been the prevalent recent form of FDI in
the U.S. motion picture industry. A recent example in the television industry is the 1992
purchase of Univision Television Network, the United States’ largest Spanish-language
television network, by an investor group that includes, as a minority investor, Mexico’s
largest media company, Grupo Televisa.'¥ In contrast, there have been few examples of
foreign “greenfield” investment in the U.S. mass media industry.

Foreign-based firms’ preference for acquisition over greenfield investment as their mode
of entry in the U.S. strongly suggests that existing U.S.-based mass media firms possess
assets, such as proven creative talents, that are more costly to develop through a greenfield

16/ Foreign-based firms have also engaged in FDI outside the United States. For example,
Bertelsmann has acquired financial interests in RTL Plus (a satellite television (TV)
station based in Luxembourg that serves much of Europe), Premiere, a joint venture
with Canal Plus for a pay TV service in Germany, and book and record clubs in
approximately 11 European countries, Latin America, North America, New Zealand,
and Australia. For a further description of Bertelsmann, see infra Appendix C at C-1,

IS
N

For a further description of Sony, see infra Appendix C at C-12. For a further
description of Matsushita, see infra Appendix C at C-7.

p—t
[o 2]
S~

See Keenan, Mexican, Venezuelan Channels Buy U.S.’s Unjvision, Reuter Lib. Rept.,
Apr. 8, 1992, at 1. This acquisition was approved by the Federal Communications
Commission (FCC) on September 30, 1992. See Applications of Univision Holdings,
Inc. and Perenchio Television, Inc., Memorandum Opinion and Order, 7 FCC Red 6672
(1992).

l
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investment. These assets also make U.S.-based mass media firms natural candidates for
foreign joint ventures.X For instance, despite unfavorable financing conditions in Japan,

C. Ttoh and Co., Ltd. and Toshiba Corporation signed a financial agreement with Time
Warner in October 1991, to establish a new entertainment partnership, named Time Warner
Entertainment (TWE), that will engage in film and television production and distribution, as
well as cable system programming and operation. Press reports indicate that the Japan-based
partners will contribute $1.0 billion to TWE, while Time Warner will grant TWE the right to
distribute some of Time Wamner’s most valuable software (e.g., Home Box Office (HBO),

television programs) in Japan,%’

Many other U.S. companies are participating in joint production with foreign partners
and are engaging in foreign direct investment abroad. For instance, CBS has entered into a
co-production agreement with Granada Television, located in the United Kingdom .2/
Similarly, Hanna Barbera has signed an agreement with Montreal-based Cinar and France
Animation to co-produce thirteen half-hours of the animated Young Robin Hood.Z

B. FDI Data

The previous examples of FDI provide only a partial picture of the magnitude of the
globalization process in the U.S. mass media industry. To provide a more complete view,
we have attempted to measure the extent to which globalization via FDI has occurred in the
U.S. mass media industry. While conceptually straightforward, this task is complicated by
several fundamental problems.

19/ Among the competitive advantages enjoyed by the existing mass media firms recently
acquired by foreign investors are established distribution networks and valuable film
libraries.

20/ See Connor, Time Warner Gets $1 Billion From 2 Japan¢se Partners, Reuter Bus. Rpt.,
Oct. 29, 1991, at 1. For a further description of Time Wamer, see infra Appendix C at
C-14.

21/ See New World TV Order Evident at MIP, Broadcasting, Apr. 29, 1991, at 23 (New
World TV). For a further description of CBS, see infra Appendix C at C-S.

22/ New World TV, supra note 21, at 24. In another region, Time Warner, in partnership
with US West, currently provides cable television service, including Time Warner’s
HBO pay television channel, to subscribers in Hungary.
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For example, there are four principal measures of FDI, each of which has important
weaknesses as well as strengths.2’ The most commonly used measure, the cumulative
stock of FDI in the United States as recorded in the U.S. Balance-of-Payments Tables, 2/
has the limitation of measuring the "book value,” rather than “"economic value," of the
investment.2’ Because these two metrics will rarely coincide, this measure of FDI will
typically not provide the best information regarding the true level of FDI in the mass media
industry. Moreover, the Balance-of-Payments Tables lump the mass media industry with
numerous other service industries, such as computer and data processing, health, engineering
and architectural services, thereby obscuring the amount of FDI occurring in the mass media
industry.

An alternative method of measuring FDI is to calculate the total assets of the U.S.
affiliates of foreign-based firms. Yet another alternative measure of FDI is the value added
by U.S. affiliates of foreign-based firms. Finally, FDI in the United States can be measured
in terms of the share of the U.S. work force employed by U.S. affiliates of foreign-based
firms. Each of these methods of measuring FDI has the weakness of failing to capture the
increase in FDI resulting from a foreign firm’s increase in its stake in its own affiliates.

For present purposes, the share of the U.S. work force employed by U.S. affiliates of
foreign-based firms appears to provide the most accurate measure of FDI in the U.S. mass
media industry. First, because it is not expressed in monetary terms, this measure does not

23/ See E. Graham & P. Krugman, Foreign Direct Investment in_the United States 11-19
(2d ed. 1991).

24/ The Balance of Payments Tables are a statistical summary of international transactions.
These transactions are recorded using the double-entry principle used in business
accounting, wherein each transaction produces two offsetting entries, a debit and a
credit. See Bureau of Economic Analysis, U.S. Dep’t of Commeérce, The Balance of
Payments of the United States at xiii (May 1990). The cumulative stock of FDI is
described in those tables as the "foreign direct investment position in the United States."”
1t is calculated largely based on balance of payment flows, but itself is not part of the
balance of payments.

NS
15y
S—

As mentioned supra in note 15, although the U.S. Department of Commerce maintains
aggregate current price or "economic value" estimates of FDI in the United States, these
estimates have not been disaggregated by trading partner or industry.

l
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present discrepancies between “book value" and “"economic value" of investments. Second,
employment data is available on a highly disaggregated basis,2

Industry employment data for foreign-based and U.S.-based firms are available on a
International Surveys Industry (ISI) codes basis from the Bureau of Economic Analysis of the
U.S. Department of Commerce.Z These codes are closely related to the Standard
Industrial Classification (SIC) codes used widely by the U.S. government. While there is no
set of ISI code numbers that corresponds to the collection of industries that we have referred
to generally as the "mass media industry," employment data are nonetheless available for one
of the constituent parts of our definition. Specifically, ISI #780 includes the motion picture
and television production industries, including theaters, drive-ins, video tape and video disk
rental industries.

The above data makes it possible to calculate the share of U.S. domestic work force
employed by U.S. affiliates of foreign-based firms in the motion picture and television
production industries.? This is presented in Chart 2.1, This chart indicates that for the
period 1977-1990, FDI in this industry proceeded at a rapid rate, with the greatest increase
occurring since 1984. As of 1990, U.S. affiliates of foreign-based firms employed just over
ten percent of the motion picture and television production industries’s work force, up 553%
since 1977.%

26/ While this same level of disaggregation is available on a book value basis, these
estimates may diverge from current price or economic value estimates of FDI.

27/ See Bureau of Economic Analysis, U.S. Dep’t of Commerce, Guide to Industry and
Foreipn Trade Classifications for International Surveys (1987).

28/ Annual data on the full and part-time employment by U.S. affiliates of foreign-based
firms in the motion picture and television production industries were coflected for the
period 1977-1990. Annual data were also collected on full and part-time employment in
the U.S. motion picture and television production industries. Division of the former by
the latter yields the share of U.S. domestic work force employed by foreign affiliates in
the U.S. motion picture and television production industries.

29/ The employment data presented in Chart 2.1 for 1989 and 1990 may not fully reflect
Sony’s acquisition of Columbia Pictures and Matsushita’s acquisition of MCA because
of the classifications used by BEA in organizing that data. BEA collected the
employment data of Chart 2.1 on a “primary industry of sales”" basis -- that is, it
identifies any given firm with a particular industry or line of business. When one firm
is acquired by another, the employee totals of the acquired firm are assigned to the
acquiring firm’s primary industry. Thus, the employees of the acquired motion picture

13
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obgervaed values for these data are interpolated.

Source: Bureau of Economic Analysis, U.S. Dep’t of Commerce. Includes part- and full-time employment for
private industries, excluding banks and private households.

Chart 2.1: Share of U.S. Domestic Work Force Employed by
U.S. Affiliates of Foreign-Based Firms

To compare the globalization trend in the U.S. motion picture and television production
industries with the overall U.S. economy, we have obtained employment data for both U.S.

studios may be classified under the primary industries of the acquiring firms, which may
not be motion picture or television production. However, BEA does not make public
the primary industry of sales of any firm for confidentiality reasons.

Measuring FDI in the U.S. mass media industry on a book value or other basis would
provide a different estimate.
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affiliates of foreign-based firms and U.S.-based firms for all U.S. industries.?? Since

1977, globalization through FDI has proceeded at a faster rate in the U.S. motion picture and
television production industries than in the overall U.S. economy. Chart 2.1 indicates that
just over five percent of the total U.S. work force was employed by a U.S. affiliate of a
foreign-based firm in 1990, an increase of 184% from 19773V

C. Economic Consequences of FDI

The rise in importance of U.S. affiliates of foreign-based firms in the U.S. mass media
industry has attracted widespread attention at two levels. First, a debate exists concerning
the causes of FDI generally. Some have argued that the observed increase in FDI in the
U.S. over the past decade 1s attributable to the economic problems of the United States,
among the more important of which are a general decline in U.S. economic competitiveness
and the decline in the U.S. dolar. %

Second, FDI in the U.S. mass media industry has sparked public controversy in large
part because it provides foreign investors with direct managerial control over some of this
country’s most visibly *American” products,®¥ which also are the source of much of the

information publicly available in the United States.

Despite these issues, there exists a consensus among economists that FDI provides, in
general, a net benefit to the U.S. economy. For instance, FDI can enable the domestic work

30/ This data 1s found each year in the May issue of the Survey of Current Business
published by the Bureau of Economic Analysis, U.S. Department of Commerce.

31/ Because of concerns over maintaining data source confidentiality, the Bureau of
Economic Analysis does not publicly provide much of the employment data for U.S.
affiliates of foreign-based firms for the U.S. motion picture industry. See Bureau of
Economic Analysis, U.S. Dep’t of Commerce, Foreign Direct Investment in the United
States Table F-3 (1992). Consequently, NTIA does not have data on which foreign
country has the largest FDI position in the U.S. motion picture industry.

32/ Q@g Graham & Krugman, supra note 23, at 57-84.

33/ The equity threshold of 10% mentioned above, see supra text accompanying note 14, is
considered the minimum needed for any entity to have some direct managerial control
over a firm.
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force to acquire new management and technical skills.¥ FDI may also lead to increased
specialization and a more efficient use of the world’s resources by encouraging international
trade -- that is, the transfer of resources between countries. By facilitating economic
activities across national boundaries, firms that engage in FDI also transfer resources
between countries. If the coordination capabilities of such firms are superior to the market’s,
FDI will facilitate trade between countries, thereby improving the economic welfare of all
countries. Finally, by sometimes adding to the number of firms operating in a country, FDI
may improve the market structure of a domestic industry.?¥ This procompetitive effect

may even occur when the mode of entry is through acquisitions, because acquisition

candidates are sometimes the least competitive firms.%/

In some cases, however, FDI may pose some problems for the economy of the host
country. For example, concerns have been raised that U.S. affiliates of foreign-based firms
may worsen the U.S. trade deficit due to an apparently higher propensity to purchase abroad,
compared to their U.S.-based counterparts. Despite this concern, trade specialists generally
believe that FDI, on balance, provides a net gain to the host country 2

III. TRENDS IN MASS MEDIA EXPORTS
Exports have played a major role in the trend toward the globalization of the mass

media industry, and the U.S. mass media industry has been a major participant in this
process.3¥

34/ Moreover, these benefits grow if the newly-trained workers bring their new skills to
different jobs and begin training additional workers.

35/ See Dunning, The United Kingdom, in Multinational Enterprises, Economic Structure
and International Competitiveness 13-53 (J. Dunning ed., 1985). For a discussion of the
possible anticompetitive effects of FDI, see Graham, Foreign Direct Investment and
Market Structure, 4 Int’l Trade 82 (1990).

36/ The absence of any strong empirical test makes the proposition that FDI via acquisition
has procompetitive effects the most controversial of the benefits listed.

37/ See Graham & Krugman, supra note 23, at 57.

(e

38/ An export is a transaction between two parties that transfers a product or service across
national boundaries. Exports occur at the distribution stage of the process. In the film

and video industries, distributors manage the flow of films and video products through

exhibition "windows" or outlets. U.S.-produced feature films may be distributed
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A. U.S. Exports

U.S.-based mass media firms’ participation, via exports, in the globalization of the mass
media industry can be measured in two different ways. The first, “country-based” approach
considers trade in entertainment software from a “country” perspective. This approach
identifies, for instance, the origin of exports by the country that earns the foreign exchange
receipts. Similarly, this approach identifies the importing country as the country that remits
the payment.2 Therefore, for example, this approach would consider as a U.S. export the
receipts Disney earns through its export of "The Little Mermaid" videocassettes from the
United States to an unaffiliated foreign distributor. In analogous fashion, this approach
would consider, as a U.S. import, the payments Disney makes as the result of its acquisition
of the U.S. distribution rights of a foreign produced film.

The second approach of measuring the globalization of the mass media industry via
exports involves examining the export of entertainment software on a "firm" basis. This
approach considers the firm, and not the country, as the unit of analysis. It identifies the
origin of export not by which country earns foreign exchange receipts, but rather by the
location of the "base” of the exporting company.® For example, this firm-based approach
would consider the receipts that a Disney foreign affiliate earns through its sale of the

through at least eight exhibition windows: domestic theatrical, foreign theatrical, pay-
per-view, worldwide home video, pay-TV, foreign TV, network TV, and television
syndication. Distribution of film and video product to foreign theatrical, foreign TV,
and worldwide home video are forms of export. The channels for distribution to these
various windows can vary. Foreign distribution often occurs through international sales
organizations, owned by relevant studios in many cases. Rights may also be sold
directly to foreign distributors and exhibitors.

In the television programming industry, the major program distributors are the television
networks, cable networks, film and television studios, and independent distributors.
Subject to various restrictions, these firms export programming to foreign broadcast
television stations, cable networks, pay-per-view channels, and cable systems.

In the sound recording industry, the largest record companies and, to a lesser extent,
independent record companies distribute domestically and internationally to retailers and
packagers. Many major U.S. record companies have subsidiaries abroad, which
distribute records, tapes, and compact discs (CDs) overseas.

39/ This approach is used in the construction of the U.S. balance of payments statistics.
40/ See supra text accompanying note 9.
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distribution rights of "The Little Mermaid" to a foreign unaffiliated distributor as a U.S.
"export” since Disney is headquartered in the United States.®! Similarly, it would also
consider, as a U.S. "import," the payments made by a Disney affiliate located in a foreign
country for the purchase of the foreign distribution rights of a foreign film, again, because
Disney is headquartered in the United States, %

The firm-based and country-based approaches to international trade measure two
complementary but distinctly different economic activities. By recording payments the
United States makes and receives as a result of trade in mass media products, the country-
based approach measures a country’s international trade performance.? On the other
hand, the firm-based approach measures the extent to which the U.S.-based firms, such as
film studios, are participating in the international market for mass media products. As
discussed below, the differences in the economic activities being measured are reflected in
the large disparity in the annual values of the two measures.

1. U.S. Trade in Motion Picture and Television Programming®/

Films produced by studios located in the United States are shown in more than a
hundred countries, and U.S. television programming is broadcast in more than ninety
international markets.®’ The U.S. motion picture industry provides the vast majority of
prerecorded video programs for the world’s home video market, and is the primary supplier

41/ In contrast, because the receipts of the exchange go to the foreign country in which
Disney’s affiliate is located, this transaction would not be recorded as a U.S. export
under the country-based approach.

42/ Because the unit of analysis under this approach is the firm, the terms "export" and
"import” take on meanings different from those usually associated with the country-
based approach.

43/ A measure of such performance is important to our analysis because changes in a
country’s international trade performance sometimes have important fiscal and monetary
impacts in the domestic economy. For a discussion of these impacts, see, e.g., T.
Grennes, International Economics 423-53 (1984).

44/ For purposes of this section, the "motion picture and television programming industry"
includes the following industry segments: theatrical box office receipts, television
programming sales, pay television programming sales, and videocassette sales.

45/ See U.S. Dep’t of Commerce, U.S. Industrial Outlook *92, at 31-1 (1992).
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of filmed entertainment for pay television services, such as cable television and television via
satellite.# As noted above, the percentage of revenues derived from foreign markets for
the U.S. motion picture and television programming industry increased substantially from
1986 to 19914

The U.S. Department of Commerce’s Bureau of Economic Analysis (BEA) follows the
"country" approach in measuring exports. To this end, BEA compiles annual data on export
receipts and import payments for the motion picture and television programming industry.
These data reflect the receipts and payments for film and tape rentals®’ and broadcasting
and recording of live events.? This data appears in Table 2.1. According to BEA,
exports of motion pictures and television programs generated over $2.2 billion in revenues in
1991. These receipts contributed to a total net export?? of $2.1 billion that year, thereby
providing a substantial positive contribution to the overall U.S. balance of payments. Over
the five-year period from 1987 to 1991, net exports for the motion picture and television
programming industry showed nearly a twofold increase.

46/ 1d,

47/ In 1991, the percentage of box office receipts earned from foreign markets declined to
44% from 47% in 1990. See Murphy, The 15 Major Export Markets for American
Films in 1991, Daily Variety, June 9, 1992, at 24 (15 Major Export Markets).

48/ Such receipts and payments include “royalties, rentals, license fees, and other funds
received or paid, including those from outright sales and purchases, for the rights to
display, reproduce, or distribute material pre-recorded on motion picture film or
television tape [for uses] including theatrical, cable, broadcast television, and non-
theatrical” performance. Bureau of Economic Analysis, U.S. Dep’t of Commerce,

Annual Survey of Royalties, License Fees, and other Receipts and Payments for

Intangible Rights Between U.S. and Unaffiliated Foreign Persons 2 (Form BE-93, rev.
9/90).

49/ Such receipts and payments would include “rights to record and/or broadcast "’live’”
performances, such as sports events. Id. BEA bases its annual figures on data collected
in quarterly surveys of inward and outward direct investment, which collect information
on transactions between parents and affiliates, and in an annual survey of transactions
with unaffiliated foreigners.

N
-~

A "net export” occurs if exports exceed imports. Conversely, a "net import" results if
imports exceed exports.
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1987 1988 1989 1990 1991
Exports 1,152 1,144 1,740 2,215 2,203
Imports 62 505 111 112 81
Net 1,090 639 1,629 2,107 2,122

Source: Bureau of Economic Analysis, Survey of Current Business, September 1990 and September 1992,
tables 4-5.

Table 2.1: Exports and Imports of U.S. Firms -- Motion Picture and Television Programming Industry,
1987-1991 (in millions of dollars)

The firm-based approach to measuring exports and imports is reflected in the data
compiled by the Motion Picture Association of America (MPAA).2Y Table 2.2 presents
export data for flm and tape rentals and broadcasting and recording of live events
as compiled by the MPAA. According to the MPAA, the U.S. motion picture and television
programming industry exported, on a worldwide basis, over $7 billion worth of film and
television programming in 1991,

1987 1588 1989 1990 1991

Exports 3,512 4,656 5,275 7,514 7,016 |

Source: MPAA Worldwide Market Research, Estimated Worldwide Revenues by Media for All U.S.
Companies, Nov. 25, 1992, and unpublished data.

Table 2.2: Worldwide Sales — Motion Picture and Television Programming Industry,
1987-1991 (in millions of dollars)

2. U.S, Trade in Recorded Music

Recorded music (e.g., CDs, cassettes, and vinyl records) produced in the United States
is among the most listened-to music in the world.2 The import and export data for
records, tapes, and other recorded media compiled by the Census Bureau of the U.S.
Department of Commerce provides a measure of the global popularity of U.S.-produced
recorded music. This data, which uses the country-based approach to exports and imports, is

51/ MPAA obtains its export and import data from its member companies (10 major
production companies) as well as from the members of the American Film Marketing
Association (AFMA), which includes approximately 110 independent production
companies.

32/ See The Patent Pirates are Finally Walking the Plank, Bus. Wk., Feb. 17, 1992, at 125.
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shown in Table 2.3.2¥ As indicated, exports of records, tapes, and other recorded media
rose forty-seven percent during the period 1989 to 1991, from $286 million to $419 million.
On the other hand, imports of records, tapes and other recorded media increased thirty-six
percent over the same period, from $101 million to $137 million. As a result of these
individual trends, net exports for this product group rose fifty-three percent over the same

time period.,
1589 1990 1991
Exports 286 372 419
Imports 101 121 137
Net 185 250 283

Source: Compiled from the U.S. Dep’t of Commesce’s Bureau of the Census.

Table 2.3: Exports and Imports of Records, Tapes and other Recorded Media,
1989-1991 (in millions of dollars)

B. Non-U.S. Exports

Most production communities around the world, other than the United States, have had
limited success distributing mass media products internationally.® However, this situation
is beginning to change in response to the growing demand for film and television
programming. By providing niche programming for a specific market and collaborating with
other production communities for both expertise and financial resources, production
communities in Asia, Latin America, and Europe are increasingly producing quality
programs that have international appeal. The development of more productive and
competitive indigenous industries is Jargely the result of technological innovation in the
marketplace, but in some instances, governments are encouraging indigenous production
through protective policies and through a variety of grant programs.

53/ The primary recording industry representative, the Recording Industry Association of
America, Inc. (RIAA), also uses the country-based approach, rather than the firm-based
approach as used by MPAA. RIAA acquires its export and import data from the U.S.
Department of Commerce.

2
2

According to one source, the United States, France, Italy, the United Kingdom, and
Germany supply approximately 80% of all films that all countries import in the world.
United Nations Educational, Scientific, and Cultural Organization, World
Communication Report 160-61 (1989). Percentage applies to programming imports to
non-socialist countries before the disintegration of the Soviet Union.
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In an effort to protect and promote European film and television production, the EC
adopted several subsidy programs in 1990.5 These programs, collectively referred to as
the MEDIA Program, have a combined five-year budget of $256 million and are being used
to stimulate European production and distribution of film and television programming.3¥
The TiC believes that policies promoting European production and distribution are necessary
because local firms have been unable to distribute more than twenty percent of their product
beyond their country of origin® and films and television programming produced by
European-based firms face substantial competition from imports.? Indeed, over the past
fifteen years, the American market share for theatrical films in Europe has increased fifty

percent, accounting for sixty percent of the European box office.?

MEDIA provides training for cinema and television professionals. See llott, Priming
the Euro Pipeline, Variety, June 8, 1992, at 37 (Priming). The MEDIA program also
seeks the formation of a European distribution cooperative to assist in the dissemination
of European films throughout the EC. Films of EC origin qualify for distribution
advances (to be repaid by the films’ producers) provided they present a coherent
distribution scheme including cinema, video, and television releases. See A Fresh Boost
for Culture in the European Community: Commission Communication to the Council
and the Parliament COM(87)603 final at 6.

5 |
<

56/ See Priming, supra note 55, at 37-38. The EC and the Council of Europe planned to
disburse approximately $70 million in film and television subsidies by the end of 1992.
Funds were distributed for production, distribution, vocational training, conservation of
old prints, and conferences on technology and script writing. This does not include

subsidies by national governments. See Producers Vie for $70 Mil in Film, TV
Subsidies, Variety, Feb. 10, 1992, at 41 (TV_Subsidies).

57/ Although firms based in Europe typically produce about 600 feature-length films a year,
80% of these films do not leave their country of origin. See TV Subsidies, supra note
56, at 41.

Z

For example, 70% of the French box office receipts are eamed by films produced by
firms headquartered outside of France. See Alderman, Buying Pieces of Hollywood,
Variety, Mar. 16, 1992, at 47. U.S. films earmned 95% of the box office receipts in the
United Kingdom in 1991. See Ilott, Brits Following Hollywood’s I.ead, Variety, Oct.
19, 1992, at 70.

2
2

TV Subsidies, supra note 56, at 41.
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The EC’s plan to stimulate program production includes, among other things, promoting
business partnerships, providing tax breaks to program producers,® removing barriers to
trans-European broadcasting, and requiring European broadcasters to reserve a majority of
their transmission time for European works.8¥ In some instances, govemnments are
requiring companies to invest in European film production. France’s Canal Plus is obligated
to spend ten percent of its annual expenditures to local film production.8 In addition to
government assistance, some European program producers are seeking co-ventures with and
financing from non-European sources,®’ many of which are located in the United States®

60/ France is providing monetary incentives for production in the form of tax-exempt
investment companies. Priming, supra note 55, at 37.

61/ See Council Directive 90/552 of 3 October 1989 on the Coordination of Certain

Provisions Laid Down by Law, Regulation or Administrative Action in Member States
Concerning the Pursuit of Television Broadcasting Activities, 1989 O.J. (L 298) 23
(Broadcast Directive). Chapter lII of the Broadcast Directive states that “Member States
shall ensure where practicable and by appropriate means that broadcasters reserve for
European works . . . a majority proportion of their transmission time . . . ." Id. at 26,
art, 4, para. 1. A “European work” can be a co-production between EC and non-EC
participants based on a formula of creative, technical, and financial contributions. A
production or co-production may be counted as a European work under the Broadcast
Directive if it is made by a producer “established in one or more of those [EC] States,"
or the work is "supervised and actually controlled" by a producer established in an EC
state, or “the contribution of co-producers of those States to the total co-production costs
is preponderant and the co-production is not controlled by one or more producers
established outside these States.” Id, at 26, art. 6.

This quota does not apply to time allocated to news, sports events, games, advertising,
and teletext services, which can originate from any country. An additional 10% of air
time must be reserved "for European works created by producers who are independent
of broadcasters.” Id. at 27, art. 3.

62/ For a further description of Canal Plus, see infra Appendix C at C-3.

63/ In France, nearly one out of every two films is co-produced with a foreign producer.
See Fewer and Larger Companies are Producing French Films, Variety, Mar. 16, 1992,

at 47. Non-French funds now account for one-fourth of the country’s television

production budgets. See French Program Output Rises While Funds Fall, Eur. Media,
Mar. 2, 1992, at 3.

64/ Time Warner, for example, is a partner with Bertelsmann in the German network
Westschienenkanal. It also has begun a movie channel in Hungary, is a founding
shareholder in French-based media venture capital fund Com 2i, and intends to play a
larger role in a Scandinavian pay TV channel. See Groves, Time Warner Forages in
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in response to the competitive challenge posed by U.S.-based studios. CIBY 2000 and Canal
Plus are two such Buropean program producers investing in U.S. program productions.&

In Latin America, increasing economic stability and government subsidies are
encouraging the growth of television program production.® Firms located in Brazil,
Venezuela, and Argentina are becoming important regional suppliers of television
programming and are making inroads in Burope, particularly in Spain and Italy, and on
Hispanic stations in the United States.&’ Firms in these countries have been very
successful in producing telenovelas (television soap-operas). In fact, world demand for
telenovela programming is so strong that some U.S. program producers are investing in Latin
American studios.£) New cable ventures in Latin America are also growing, but thus far,
the majority of programming shown on Latin cable is from the United States.&

Buro Media Field, Variety, Mar. 16, 1992, at I, 80. Time Warner also has an 18%
interest in Initial Groupe, a French film buying agency.
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See Grantham, Euromoguls, Forbes, Dec. 9, 1991, at 140-46.
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To encourage film production, Brazil is offering tax incentives to industries investing in
"culture." Brazil and Argentina are granting subsidies to local film industries. See

Besas, The South Rises Again; DBS and Cable Fuel Latin Showbiz Surge, Variety,
Mar. 23, 1992, at 73, 104 (South Rises Again).

l

67/ Venevision, the largest television network in Venezuela, is engaged in foreign
syndication in European countries such as Turkey, Greece, Italy, and Spain.
GrupaTelevisia, which owns three of Mexico’s television networks, is estimated to
derive 10% of its revenues from the sale of television programming abroad. See
Univision's Big Brothers South of the Border, Broadcasting, Oct. 26, 1992, at 62.
According to the President of Venevision, Latin American countries are increasingly
producing their own programming, which is displacing U.S.-made programming. See
Coe, Discovering the U.S. Hispanic Viewers, Broadcasting, Oct. 26, 1992, at 70.

In 1991, the foreign sales of Globo TV (a Brazilian program producer/distributor)
increased 10%, totaling more than $20 million. See Besas, Globo Grabs the TV Jackpot
in Brazil, Variety, Mar. 23, 1992, at 82. '

68/ South Rises Again, supra note 66, at 104; see also Coe, Maxi-Series Make Prime Time
Inroads, Broadcasting, June 22, 1992, at 26 (U.S. producer entering into co-production
alliances with Europeans to produce Americanized telenovelas for worldwide
distribution.)

69/ Total billings by U.S. companies for programming on cable in Latin America are
around $1.5 million per month and growing. Sorting Out Numbers and Prices on
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Asia, led by firms based in India, Japan, and Hong Kong, has been the world’s largest

regional producer of motion pictures, in terms of numbers of feature films produced, since
the 1960s.2Y However, few Asian films are widely distributed outside of Asia, while the
increasing presence of foreign, primarily U.S. production, in the region continues to erode

n

local production and audience levels.Z Similarly, although producers headquartered in
India continue to produce the largest number of feature films in the world, Indian film

producers have found it difficult to export their films beyond Asian countries where there are

large communities of Indian expatriates.”?

Cable, Variety, Mar. 23, 1992, at 92.

HBO-0I¢, the prime supplier of feature films to cable systems in Latin America,
acquires rights to the films it distributes from Warner Bros., Fox, and U.S.
independents. Besas, HBO-OIlé Muscles In, Variety, Mar. 23, 1992, at 96.

Since 1960, Asia, Europe (including the former Soviet Union), North America, Latin
America, and the Caribbean have been the first, second, third, and fourth largest
regional producers of motion pictures, respectively. See United Nations Educational,
Scientific, and Cultural Organization, Statistical Yearbook 1991 Chart 6.5 (1991)

(UNESCO).

In 1989, Asia produced 63.6% (2,935 motion pictures) of the world’s total number of
films (4,615). Europe produced 920 motion pictures, North America produced 393, and
Latin America and the Caribbean produced 235. Id.

In 1989, the world’s top film producing countdes were India with 781, Japan with 777,
the United States with 345, the former Soviet Union with 156, Hong Kong with 137,
France with 136, Italy with 114, and the former Republic of Germany with 68. Id. at
Chart 8.1.

See Murdoch, Far East Producers Fear U.S. Domination, Variety, Sept. 14, 1992, at
34,

India produced 396 motion pictures in 1970 and 781 in 1989. UNESCOQ, supra note 70,
at Chart 8.1. Net box office receipts for the year 1989 were 6.8 billion Rupees (in 1989
one U.S. dollar equaled 16.226 Rupees.) In 1988, such receipts were 6.3 billion
Rupees. See International Motion Picture Almanac 696 (62d ed. 1991).

Indian producers export film to the United Kingdom, Singapore, Dubai, Indonesia, Fiji,
the United States, Mauritius, Kenya, and to other countries where there are large Indian
population groups. Id.
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Demand for Japanese films, other than for animated programming, is limited both

internationally and domestically.Z/

In contrast, demand for foreign features in Japan
continues to grow. In 1990, foreign features in Japan earned $306 million, up sixteen
percent from 1989. Rentals in Japan of domestically-produced films were down six percent
for 1990, totalling $216.2 million. However, export revenues earned from Japanese
films have risen from $7,110,148 in 1981 to $17,307,000 in 1991, although this is still a

relatively small figure compared to the revenues earned by foreign films in Japan.Z’

Hong Kong film producers have been increasingly successful in exporting theatrical
films to Taiwan and Southeast Asia, markets that account for between one-half to two-thirds
of their total revenue. Hong Kong-made films are also finding new audiences in Japan and
South Korea.” The success enjoyed by Hong Kong film producers, particularly in Asia,

has been attributed to the fact that they produce action films that are popular in Asia.”

As demonstrated in the data presented earlier, despite the growth of program production
in communities outside the United States, foreign demand for U.S. programming appears to
be growing substantially. Over the long term, the increase in foreign production capabilities
may eventually challenge the United States’s pre-eminent position in the global entertainment

73/ Japan exports television programming and motion pictures to markets in Europe, Asia,
and North America. In 1990, approximately 57.3% of Japan’s motion picture exports
went to Europe, 19.3% to Asia, and 11.2% to North America. Export Markets Resist
Japanese Feature Films, Variety, Sept. 16, 1991, at 50.

Although demand for Japanese films is limited, Japanese film production is increasing.
Japan produced 423 motion pictures in 1970 and 777 in 1989. UNESCO, supra note
70, at Chart 8.1.

74/ See U.S. Pics Pick Share in >90; Domestic Rentals Down, Variety, Sept. 16, 1991,
at 46. In 1991, the majority of revenues eamed abroad were from two films, Rhapsody
in August and Aurora (a Japanese/Russian co-production), and various animated films.

See Japanese Motion Pictures Producers Association (1992).

75/ See Eisenstodt, A Cozy Japanese Near Monopoly, Forbes, Sept. 30, 1991, at 52.

76/ Taiwan is the biggest single market for Hong Kong films, accounting for 50% of
overseas sales; Singapore and Malaysia generally take another 30%. The rest is divided
among Japan, South Korea, United States, Canada, and Europe. See Goldstein,
Hongkong’s Screen Test, Far East Econ. Rev., Feb. 8, 1990, at 40-42.

77/ 1d. at 40.
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industry. In the shorter term, however, it appears that the growing numbers of broadcast
and cable channels will accommodate the growth in both U.S. and non-U.S. programming.
Moreover, many emerging production communities are looking to the United States for
expertise and finance, creating more opportunities for U.S. program producers. In the near
term, the threat of intellectual property rights violations and the imposition of program
quotas by foreign govermments are perhaps a greater concern to U.S. program producers than
the emergence of production communities in other countries.”’

78/ For a discussion of the problem of interational copyright protection, see infra Chapter
7 at p. 93.
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Chapter 3
WORLDWIDE CHANGES AFFECTING GLOBALIZATION

I. INTRODUCTION

A variety of factors influence both the demand for and supply of media products. - The
development of new delivery systems, complemented by technological innovation in
consumer electronics, has facilitated the supply of media products to consumers on a global
basis. Governments also affect the worldwide market for media products, both by opening
new markets and by creating barriers to entry. In addition, other factors, such as linguistic
differences, leisure time, and the development of pop culture, have an impact on the
dissemination of media products.

II. THE ROLE OF TECHNOLOGY AND STANDARDS

The development of new communications technologies has revolutionized the mass
media industry worldwide, changing the way media products are delivered from media
packagers to distributors (for instance, from broadcast networks to local broadcast stations)
and from distributors to the consumer.” These technologies have expanded the sources of
supply of media products to meet increased consumer demand for such products on a global
level. As global media markets develop, future technological developments will play an
increasingly important role in shaping the viewing and listening options available to
consumers,

A. Distnbution Systems

Historically, consumer access to television and radio programming depended on
terrestrial broadcast stations. The development of new distribution systems has greatly
expanded the potential sources of supply for all types of media products. Today, for
instance, media firms deliver television programming to viewers through distribution systems

79/ A media packager is an entity that assembles the output of media producers and delivers
a bundle of such media to a distributor (e.g., cable system, broadcast station).
Examples of media packagers are cable networks and broadcast television networks. In
some cases, firms may engage in both activities (e.g., cable operators).
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that include terrestrial broadcasting, cable systems, multichannel multipoint distribution
systems (MMDS), and direct broadcast satellite (DBS) service.?

The development of these new systems has also had a significant impact on how media
products are delivered from program packagers to distributors. Historically, broadcast
stations obtained their programming through terrestrial radio signals, wireline facilities, and
microwave relays, supplemented by a process colloquially known as "bicycling,” the physical
movement of tapes, films, and records from place to place. Today, satellite transmission
systems have greatly facilitated the delivery of television and, to a lesser extent, radio
programming from program packagers to distributors, both domestically and
internationally.8 In the United States, for instance, satellites deliver feeds from the
broadcast television networks to many of their local affiliates, which then broadcast that
programming over-the-air.2 Satellites also deliver cable network programming to local
cable systems, which then distribute that programming to subscribers through coaxial or fiber

80/ A cable system’s headend receives video and audio signals either off-the-air, via
microwave, or via satellite. These signals are subsequently transmitted via coaxial cable
or, increasingly, a combination of fiber optic and coaxial cable, to the home.

MMDS systems (commonly referred to as “wireless cable") use microwave radio
frequencies to deliver audio, voice, data, or video signals to roof-top antennas located
on homes or multihousehold dwellings such as apartment buildings. MMDS systems
typically provide less diverse and fewer programming choices than cable systems, but
greater diversity and more programming than available over-the-air from broadcast
stations.

For a description of DBS, see supra note 3.

81/ Video traffic transmitted over domestic transponders accounts for 60% of U.S. domestic
satellite utilization. Satellite distribution of cable and broadcast programming to
affiliates accounts for half of this video traffic. The remaining half is composed of
"backhauls” (routing back live events to a distribution site), business television, satellite
newsgathering, and distance learning. See Howes, Fiber Versus_Satellites, Via Satellite,
Mar. 1992, at 86.

82/ Most regional radio networks in the United States use satellite transmission to distribute
their programming. Some even distribute national network programming via satellite to
their members. However, radio networks continue to use telephone company facilities
when satellite capacity is not available and when frequencies become crowded during
special events. See Herbst, Networking the Networks, Network World, Apr. 24, 1989,
at 29 (Networks).
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optic cable.® Domestic satellite capacity continues to grow, in terms of number of

satellites in orbit and transponders used for television signal transmission.®’

Live transoceanic transmission of television programming is now routine using

geostationary satellites, which have evolved dramatically since 1965, when the International
Telecommunications Satellite Organization (INTELSAT) launched its first low-earth-orbiting
satellite, Early Bird.¥¥ INTELSAT and a variety of other satellite systems provide
international delivery of video and audio programming.8¢ The use of satellites to provide

coverage of fast-breaking news events, such as the Persian Gulf war in 1991, has made more

people aware of the possibilities of this technology than ever before.
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According to the National Cable Television Association (NCTA), all of the top 50
multiple system operators are deploying fiber. See Karpinski, Fiber: Not Just for

Telcos Anymore: Telephone Companies and Cable TV Telephony's Transmission
Special: Building the Infrastructure Supplement, Telephony, Dec. 2, 1991, at S6.

For example, as of year end 1991, there were more than 31 commercial satellites
serving the United States. In the early to mid-1980s, there were approximately 19
commercial satellites serving the United States. See FCC, In-Orbit United States
Domestic_Fixed-Satellite Systems List (Dec. 16, 1991); see also Chien, U.S. Satellite
Scene and Overview, Via Satellite, Apr. 1992, at 38. There are approximately 750
transponders in the United States. Se¢ Boeke, Pacific Possibilities: Sateflite Solutions in
Southeast Asia, Via Satellite, Jan, 1992, at 42 (Pacific Possibilities).

Established in 1964, INTELSAT is a 125 member-nation cooperative that provides
global satellite communications to all countries. INTELSAT is an important
international carrier of television programming signals.

Some other systems include: Eutelsat (European Telecommunications Satellite
Organization), Europe’s DBS system (Astra), Arabsat, AsiaSat, and PanAmSat. See
Phillips Publishing, Inc., The 1992 World Satellite Directory 1-976 (1992). PanAmsat
has launched a satellite over the Atlantic Ocean and plans to launch three hybrid C-Ku-
band satellites to achieve worldwide coverage. If these plans are fulfilled, PanAmsat
will be the first private satellite system with global coverage. See Pacific Possibilities,
supra note 84, at 42.

This awareness has significantly affected regional and domestic demand for satellite-
delivered television, directly to home dishes and through cable companies, particularly
in the Middle East and Asia. See generally Chase, A Look Ahead A Look Behind: Key
Events of 1991 and Trends for the Decade, Via Satellite, Jan. 1992, at 20.
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Satellites have played a significant role in the development of the cable television
industry in the United States.®2 Satellites provide cable networks such as HBO and
Entertainment and Sports Programming Network (ESPN) a low-cost method of networking
thousands of cable systems in the United States. In turn, these and other cable networks
have stimulated the demand for cable television in the United States. This phenomenon is
being replicated in other regions of the world.¥’ Satellite broadcast services are growing
rapidly in Europe today. The first European television satellite service began in 1982,
enabling cable networks throughout Europe to provide two hours a day of programming. By
1988, this service was reaching twenty million homes in about twenty European nations,
providing eighteen hours a day of television programming.2 DBS service began in Europe

in 1989, providing Europeans with another medium for receiving programming.V

Outside of Western Europe and the United States, satellite technology is expanding
consumer access to media products as well, although more slowly. The most dramatic
changes are occurring in Asia. Before Hong Kong-based AsiaSat was launched in Apnil of
1990, Southeast Asia had one regional satellite system, Indonesia’s Palapa, launched in
1976.22 Both Palapa and AsiaSat are primarily used to fulfill domestic telephony

88/ In 1975, Home Box Office (HBO) first began delivering commercial uninterrupted
programming via satellite to U.S. cable systems. See National Telecommunication and
Information Administration, U.S. Dep’t of Commerce, NTIA Telecom 2000: Charting

the Course for a New_Century 550 (1988) (Telecom 2000).

89/ For penetration rates of cable television in several foreign markets, see National Cable
Television Association, Facts at a Glance: International Cable 1 (Oct. 1992) (NCTA

Facts at a_Glance); Siwek, The Dimensions of the Export of American Mass Cuiture 37
(Mar. 10, 1992) (conference paper, presented at the American Enterprise Institute)

(U.S, Exports).

See Gallagher, New Satellite Services Satisfying Consumer Demand, in The Center For
Strategic and International Studies, The New Europe and Satellite Smorgasbord: Dishing
up the Policies, Politics and Technologies of the 1990s 70 (S. Bruno ed., 1992).
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Consumer demand is demonstrated by growth in the number of home receiving dishes.
After two years of DBS service, there were 1.5 million home dishes in the United
Kingdom alone. Id. at 70. A second DBS satellite was launched to meet demand, and
two more are to be launched by 1994. Together, these four DBS satellites will provide
48 channels of programming.

|

92/ Palapa serves the Philippines, Thailand, Malaysia, Singapore, and Papua New Guinea.
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requirements but, more and more, programmers are leasing capacity to provide pan-Asian
television services direct to homes, apartment buildings, and hotels.%/

A number of Asia/Pacific countries, such as Japan, Republic of Korea, Malaysia,
Thailand, and Australia, have decided that domestic demand warrants acquiring their own
satellite systems.2¥ Japan has a fleet of domestic satellites designed for numerous
broadcasting applications. In particular, Nippon Hoso Kyokai (NHK), Japan’s public
broadcasting corporation,®’ and Japan Satellite Broadcast Corporation provide DBS to
Japanese homes.%/

Fiber optic cable is another means of distributing programming from program sources to
distributors. Fiber-based transmission systems can potentially play a significant role in the
international delivery of audio and video programming.Z In the United States, for
instance, some radio and television networks are already using fiber to interconnect broadcast
studios and earth stations.?t Internationally, the number of submarine fiber cables is

93/ The ESPN and Cable News Network (CNN) have signed leases on Palapa to deliver
sports and news programming to Asia. See Pacific Possibilities, supra note 84, at 46.
For a further description of CNN, see infra Appendix C at C-17.

94/ Japan and the Republic of Korea plan to Jaunch two small domestic satellites in 1995.
Malaysia plans to launch its own satellite in 1994. Australia already has three satellites,
and Thailand plans to launch two satellites in the near future, one in 1993 and the other
in 1994. See Update News, Via Satellite, Jan. 1992, at 13, 14.

95/ For a further description of NHK, see infra Appendix C at C-11.

96/ Satellite applications in Japan are centered around video and television broadcasting,
satellite newsgathering, television and cable distribution, direct-to-home and DBS
broadcasting, high definition television (HDTV) transmission, and business and
educational television.

97/ Fiber optic cables transmit voice, data, and video signals by short bursts of light through
glass filaments. Fiber optic transmission facilities can offer much greater information-
carrying capacity than other delivery systems.

98/ In many cities, the Bell Operating Companies and other communications providers
maintain local fiber networks that interconnect switching centers, teleports, television
and radio studios, and sites that frequently host remote broadcasts. Most of radio
networks’ use of fiber facilities is used for program backhauls and some distribution.
The television networks use 45 Mbps fiber for video backhauls between New York and
Washington. See Networks, supra note 82, at 29.
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growing, but so far these cables have been used almost exclusively for voice and data
transmissions, rather than television signals.2’ As international fiber cables become more
widely available, they will become another significant transmission medium for television and

radio programming. %

Both satellite and cable-based transmission media are relying increasingly on digital
technologies.t?’ As breakthroughs in digital signal compression techniques permit the
transmission of the same or higher quality signals in smaller bandwidths, digital delivery
systems are likely to become more common. Digital technologies also offer potential
improvements in reception quality and lower signal power levels. This shift to digital
systems may have a major impact on traditional outlets for programming, particularly
broadcasting. Por example, digitizing the broadcast signal can allow greater and more
flexible use of the broadcast delivery medium to provide a variety of services.

Digital technologies already enhance analog delivery systems. For example, the Radio
Broadcast Data System (RBDS), which allows FM radio stations to transmit digital data on
their subcarrier frequencies, has found consumer acceptance in Europe and is expected to be
introduced shortly in the United States.!? Digital technologies may soon even replace
analog technologies altogether in distribution systems for television and radio services. In
June 1990, General Instrument announced a prototype, fully ATV transmission system for

|\O

9/ There are 15 intermational submarine fiber cables, and 43 additional cables have
been proposed. These cables have generally not been used to deliver television
programming internationally. See AT&T, WorldWide Intelligent Network:

Submarine Systems Status Report to USG Executive Branch Interagency Group
Table of Contents (July 3, 1991).
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Telephone companies and equipment manufacturers are developing integrated
services digital network software for fiber optic cables that can carry video. See
National Telecommunications and Information Administration, U.S. Dep’t of
Commerce, NTIA Special Pub. No. 91-26, The NTIA Infrastructure Report;
Telecommunications in the Age of Information 97-109 (Oct. 1991) (NTIA
Infrastructure Report).

101/ Digitization also has changed media production, to the point where audio and video
production, editing, and storage equipment increasingly resemble, and sometimes
are indistinguishable from, computers.

102/ See Bunzel, RBDS Technology Will Transmit Data Via FM Radio, Broadcasting,
Feb. 17, 1992, at 42, RBDS sends data to receivers capable of decoding and

displaying information such as station format, or weather traffic reports.
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consideration by the Federal Communication Commission’s (FCC) Advisory Committee on
Advanced Television (ATV) Service as the U.S. transmission standard for terrestrial
broadcasting.1 Since that time, all but one of the ATV proponent systems that the FCC

is considering have reconfigured their systems and are now fully digital. These events have
altered the direction of ATV research in the United States, and have apparently caused firms
in both Europe and Japan to evaluate their analog ATV systems in light of advances in digital
transmission,

Digital audio broadcasting (DAB) is a new digital technology for radio broadcasting that
offers superior reception to that currently provided by AM and FM broadcasters, as well as
sound quality that will rival compact discs (CDs). DAB has the potential to be the most
significant advance in audio broadcasting quality since the development of FM radio. It can
be provided by traditional terrestrial AM and FM radio stations or through satellite systems
directly to consumers’ receivers. The recent World Administrative Radio Conference
(WARC-92) allocated spectrum for satellite DAB and complementary terrestrial DAB.4
While some question whether terrestrial broadcasters will readily embrace DAB,'%' market
acceptance of CDs seems to indicate that there is demand for high quality sound.

103/ See Compression: Changing the World of Television?, Broadcasting, June 11,
1990, at 68.
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104 Although, in theory, WARC-92 established a worldwide allocation for DAB in the
L-band (1452-1492 MHz), and thus paved the way for DAB to become a viable
worldwide service, several countries throughout all three International
Telecommunication Union regions indicated that until 2007 they would offer such
services only on a secondary basis. See International Telecommunication Union,
Final Acts of the World Administrative Radio Conference (WARC-92) fn.722AAA
(Malaga-Torremolinos, 1992) (WARC-92 Final Acts). In addition, several
countries have allocated on a primary basis the 2500 MHz band for DAB. Id. at
23. Furthermore, in order to protect the military aeronautical telemetry services
already operating in that band, the United States has an alternative allocation in the
L-band, and instead, along with India, plans to use 50 MHz in the S-band (2310-
2360) for DAB. Id. at 20. See also Jessell, WARC Moves DAB Step Closer to
Reality, Broadcasting, Mar. 9, 1992, at 40.

105/ See Lambert, In-Band DAB Makes Design [ eaps, Broadcasting, Apr. 20, 1992, at
32. U.S. broadcasters are exploring the posstbility of an “in-band" DAB system
that would operate in existing FM spectrum.
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B. Consumer Electronics

Technological innovation in consumer electronics has affected "traditional” media
products, such as television and radio receivers, and created new ones, such as videocassette
recorders (VCRs), CD players, digital audio tape (DAT) players, and home satellite
receiving dishes. Technological innovation has often enhanced the quality and reduced the
prices of these products, providing unambiguous evidence of an increase in consumer
welfare 1%/

One determinant of the size of this welfare gain is the increase in consumer demand for
these products and associated programming software. For example, CDs, which offer a
significant improvement in sound quality over cassettes and vinyl records, are largely
credited for the 11.1% increase in the value of world recording sales from 1989 to
1990.12  Another potential source of consumer welfare gain is HDTV, which promises,
among other things, to provide superior video picture clarity.

The development of new delivery systems and more affordable consumer electronics is
enabling individuals to exert additional control over their consumption of media products,
rather than relying on limited programming choices that, in many countries, are controlled by
the government. Technological change has provided the individual consumer, whether cable
subscriber, video tape renter, or satellite dish owner, with more viewing and listening
options. For instance, in countries where VCR penetration is relatively low, such as
Pakistan and some parts of Latin America, "video parlors” have sprung up where viewers
watch films on television sets and VCRs for a small admission fee. As discussed below, the
growth of such viewing and listening options causes difficulties in enforcing the intellectual
property rights of program producers.!® In many remote corners of the world, home
satellite dishes are enabling individuals to receive mass entertainment programming for the

106/ For example, home satellite dishes that formerly sold for more than $10,000 in the
United States are now available for between $2000-3000.

107/ See International Federation of the Phonographic Industry, Press Information:

World Sales 1990 (Oct. 1, 1991).
108/ See infra Chapter 7 at p. 93.
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first time. Because the reach of a satellite’s “footprint"™* is usually quite broad, citizens

of one country are increasingly able to receive programming from neighboring countries.
C. Standards

Although compatible technical standards for media distribution can facilitate the
dissemination of programming, standards have not developed in the same way for all mass
media products.¥ In some instances, a de facto standard has evolved through the
uncoordinated behavior of users, while in other instances standards have been adopted
through formal agreements among industry groups, sometimes under the auspices of
government.

Regardless of the process, the adoption of a standard for a mass media product can
enhance both consumer and producer welfare. For example, television viewers benefit from
being able to receive every local broadcast television station using the same television
set.1Y A standard can also lead to lower consumer prices for complementary inputs,
thereby improving consumer welfare.!¢ Manufacturers of mass media products can
benefit from a standard to the extent that it reduces consumer concerns over “premature”

technological obsolescence, thereby stimulating the demand for their products. &3

109/ A satellite footprint is the area within which transmissions beamed to the ground
can be received.
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For present purposes, a “standard” is a set of technical specifications adhered to by
manufacturers or service providers, either tacitly or as a result of a formal
agreement. For a discussion of the economics of standards, see P.A. David & S.

Greenstein, The Economics of Compatibility Standards: An Introduction to Recent
Research, 1 Econ, Innov. New Tech. 3 (1990).
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For a discussion of the benefits of standards, see S.M. Besen & L. Johnson,
Compatibility Standards, Competition, and Innovation in the Broadcasting Industry
98 (The Rand Corporation, Nov. 1986) (prepared under a grant from the National
Science Foundation).

N
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112 See M. Katz & C. Shapiro, Network Externalities, Competition, and Compatibility,
75 Am. Econ. Rev. 424-40 (1985).
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See S. Berg, Duopoly Compatibility Standards with Partial Cooperation and
Standards Leadership, 3 Info. Econ. & Policy 35-53 (1988).
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On the other hand, some argue that a "premature" standardization process can hinder
innovation, thereby reducing consumer welfare. A particular standard, once set, can be
extremely difficult to change. Furthermore, where the technologies of competing standards
are "owned” by firms through patents, each firm will want its technology to emerge as the
standard. In such instances, the "best" standard (i.e., the standard that maximizes consumer
and producer welfare) may not be adopted..2#

Many of the issues regarding standardization apply in world markets. Global standards
can help to increase a product’s revenue potential. Such global standards can also result in
lower prices to consumers. However, changing existing standards can be difficult in a
worldwide market, 1%

Many worldwide standards exist for media products. For instance, international
communications satellite standards facilitate the distribution of programming to broadcast and
cable intermediaries for retransmission to consumers. Similarly, although improvements in
the quality of theatrical film have caused the product of the 1990s to be vastly different from
the product of the 1920s, for more than six decades 35 mm film at 24 frames per second has
been the de facto worldwide standard for studio film productions.

In the international arena, standardization has often occurred through industry’s
cooperative efforts or through the dominant position of a single firm or set of firms. For
instance, producers of analog audio recordings quickly realized they could expand the
demand for their product by setting, through a formal cooperative agreement, worldwide
standards of 78, then 45, and 33 rpm. In the latest generation of audio standards, the two
major companies that developed the underlying CD technology, Philips and Sony, cooperated
in setting the so-called "Red Book" standard for audio CD, three years prior to the

114/ See Besen & Johnson, supra note 111, at 14.
115/ There may be strong incentives to retain existing standards. For example, although

technological change may provide improved quality of television and radio services,
it can also disrupt the status guo and impose costs on millions of individuals that
have receivers built to the existing transmission standards. The larger the group
that is affected by a change to a new standard, the higher the cost, both economic
and political, the more difficult the change, and the more likely that governments
will have to be involved to facilitate the change.
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introduction of the first audio CD player in 1983.1¢ 1n contrast, today’s de facto
consumer videotape standard, VHS, resulted almost solely from competition among market
participants.

Because of the difficulty in coordinating the interests of either the respective users or
manufacturers, worldwide standards do not exist for all mass media products. Television
transmission standards, which resulted from extensive government deliberation, are not
globally compatible. Although there are communications satellite standards for program
delivery to broadcast and cable intermediaries, DBS systems are not globally compatible.

For a variety of reasons, including economic status, national technical needs, balance of
payments, history and experience, some nations may prefer to adopt standards that are not
compatible with those of other nations.*? National or regional differences in mass media
standards may be driven by differences in standards in other related technologies. For
example, the difference in "frame rate” among the current worldwide color television
transmission standards is a result of the international differences in the frequency of electrical
current frequency,¥ which make conformance to a worldwide standard costly.

Another reason why standards may not emerge is that firms and govemments often
attempt to use standards as a strategic tool to develop a new market or expand or revive a

See Fox, Multimedia in a Muddle, New Scientist, Sept. 21, 1991, at 33, 38.

See R, Crane, The Politics of International Standards: France and the Color TV
War 8 (1979) (Politics of International Standards). Crane suggests that “the

introduction of compatible standards between different countries may not always be
a desired end . . . . Furthermore, domestic, political and economic interests may
oppose attempts at establishing compatible standards . . . . [T]he economic revenue
or political prestige . . . from having a domestic standard internationally adopted
may outweigh the benefits to be gained from . . . compatibility." Id.
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Countries operating on a 50 Hz electrical system adopted television systems that
transmit video at SO fields per second, while those operating on 60 Hz electrical
power adopted a television system based on transmission of 60 fields per second.
Current television standards are "interlaced" -- that is, each frame comprises two
fields, resulting in a frame rate of 30 frames per second for 60 Hz countries and 25
frames per second for 50 Hz countries. Although some suggest that the underlying
reason for this difference is no longer viable, it appears hikely that the next
generation of television standards will retain this difference.
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mature market.!¥ Such strategies may have influenced the development of color

television standards. Some have concluded that "the differences in [television] standards

were more a result of industrial and commercial interests than technical considerations.

120/

As a result, while ninety-five percent of the components of the NTSC, PAL, and SECAM
color television standards are based on the original American patents,’2! the systems are

still essentially incompatible, requiring special processing in order to share

programming.
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A firm seeking new sources of revenue may view implementation of a new
standard based on its proprietary technology as an opportunity to capture increased
revenues in a stagnant or slow-growth market, or as a means to block entry of
other firms. Some have suggested that such reasoning may have motivated JVC
and other companies to support the Super VHS format to replace the VHS standard
for VCRs. See Chittock, Television Standards Upset by Influx of Recording
Formats: Film and Video, Fin. Times (London ed.), July 7, 1987, at 33,
Moreover, just as firms might use standards as a strategic tool to deter competitive
entry by other firms, so too can governments use standards strategically. Some
question the value of a strategy of using standards to protect or gain international
markets, suggesting that achieving worldwide agreement is possible only if that
nation’s standard is seen as clearly superior. See Besen & Johnson, supra note
111, at 98. In the absence of such a superior technology, some maintain that such
a strategy will likely result in multiple standards worldwide. Id.

Politics of Infernational Standards, supra note 117, at 16. Prior to the introduction
of color television in Europe, organizations responsible for program distribution
hoped that each country would adopt the same color television system because of
the technical difficulties in distributing programs to countries with different
systems. In the late 1950s, the French adopted the Sequential Memory (SECAM)
system, rather than U.S. color television system, National Television System
Committee (NTSC), apparently as a result of the French government’s desire to
develop a domestic television industry. The French also attempted to have SECAM
adopted as the European standard. However, in 1962, after discontinuing
negotiations with the French to license patents for the SECAM system, the
Germans developed the Phase Alternation by Line (PAL) system. In the 1960s, the
International Radio Consultative Committee attempted to reach agreement on
worldwide, or at least regional, standards. The attempt failed, however, and, as a
result, there are now three color television standards in use worldwide and two
color television standards in use in Europe. See Besen & Johnson, supra note 111,
at 95-98; see generally Politics of International Standards, supra note 117.

See Politics of International Standards, supra note 117, at 18.
Id. at 14.
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For a variety of reasons, therefore, including their pervasive role in managing the radio
spectrum, povernments have typically been involved in broadcast transmission
regulation,!2’ including the development of standards. In choosing a broadcast standard,
governments often seek to protect consumer investment by requiring that new transmission
systems, and associated television and radio receiver standards, be compatible with existing
systems.'2¥ The U.S. Government followed this approach in the 1950s with regard to
color television.lZ' In Europe, where there were numerous incompatibie black and white
television standards,2¢ the various governments adopted one of two color television
standards, PAL and SECAM, that were compalible with all existing black and white

systems.Z¥

Similar debates are occurring over possible means of lessening the financial impact on
consumers of the next generation of television and radio standards. This concept has
affected, to some degree, the European Community’s efforts to establish a unified advanced
television standard'® and the discussions regarding worldwide compatibility of the next
generation of video standards.

123/ See discussion infra Section ITI, at pp. 42-48.

124/ Standards adopted through a market-based approach often recognize the economic
importance of maintaining compatibility with an earlier standard.

125/ In 1553, after it had chosen as a standard a color television system developed by
CBS that was incompatible with the existing black and white standard, the FCC
reconsidered its decision and selected another standard, the NTSC color television
system, that was backward compatible with the existing black and white system.
See Besen & Johnson, supra note 111, at §9-92. Thus, the U.S. color television
standard, which is nearly 40 years old, is based on an even older black and white
standard. However, any change to the current NTSC transmission standard will in
turn affect the nearly 200 million television receivers in use in the United States,
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Politics of Internationa] Standards, supra note 117, at 12.

127/ See Besen & Johnson, supra note 111, at 97.

128/ The European-proposed HD-MAC standard is 1250 lines of resolution, broadcast at
50 fields per second, providing an easy upward compatibility with PAL and
SECAM, which are both 625 lines of resolution (one-half of 1250) at 50 fields per
second.
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III. THE ROLE OF GOVERNMENT AND RRGULATORY CHANGE

Government agencies can play an important role in the media globalization process,
based on their ability to affect numerous aspects of the international competitive
environment. In some instances, governmental action may result in the opening of media
markets; in other instances, governmental action may have the effect of closing markets.

A. Opening Markets

Historically, many nations have had state-owned broadcast systems that provided
relatively limited services.2 Over the past two decades, a combination of forces --
political, economic, cultural, and technological -- have moved the international mass media
industry toward more competition and less regulation on a global basis. Many of the
countries that are undergoing privatization of the mass media are moving toward mixed
broadcast environments, similar to the United Kingdom, France, Germany, and Italy, in
which state-owned broadcasters coexist with private broadcasters. Poland, Mexico,
Argentina, Bolivia, Hungary, Sweden, Thailand, and the former Czechoslovakia are some of
the many countries that are either privatizing their mass media industries or awarding more
concessions to commercial television and radio networks. Although privatization is a slow
process, it generally has created new business opportunities for program providers and has
improved the viewing choices of consumers.2¥

129/ The U.,S. situation differs from most other countries in that both television and
radio broadcasting have developed in a commercial environment.
130/ According to one estimate, between 1984 and 1988, the number of foreign

television channels doubled. See Comments of CapCities/ABC at 17-18.

Although broadcast reform has led to an expansion in television and radio channels,
few countries’ program production industries have the capability to fill their
demand for programming. As a result, many domestic television broadcasters and
cable networks have had to rely on imported programming. This has contributed to
the increased foreign demand for U.S. programming. See Amdur, MIPCOM
Lesson: No Country_is an Island, Broadcasting, Oct. 19, 1992, at 6; Coe, L.A.
Screenings Becoming A Worldwide Draw, Broadcasting, June 15, 1992, at 19;
Amdur, Dealing in Monte Carlo: Monte Carlo Television Market and Festival,
Broadcasting, Feb. 17, 1992, at 31.
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Media liberalization in Western Europe has led to the gragual introduction of
independent, commercia! television stations in the United Kingdom, France, Spain, Germany,
Portugal, and Italy.ldY The use of satellites in the late 1980s to deliver programming both
to cable systems and directly to viewers with home dishes increased the number of channels
available in Western Europe. While in 1980 there were a total of 38 television channels in
Europe, that number was estimated to be more than 125 in 1991 1%

In many Central and Eastern Buropean countries, since the collapse of the Soviet
regime, there has been a shift away from total state control of the media (especially the print
media) to some reliance on the market. However, the degree and pace of change varies by
country.?¥ Several governments in Eastern Europe seem to agree that some reliance on
the market is desirable, but financial difficulties and the lack of a well defined strategy for
implementing these desires, along with political instability, is impeding progress in this
direction.}¥¥ The most progress, in terms of privatization of broadcasting, has occurred in
the former Czechoslovakia, which adopted broadcast laws in 1991 that allow for commercial

131/ Independent Television (ITV) in the United Kingdom was among the first
commercial European television systems. The first YTV programs began in 1955.
See Reference Services, Central Office of Information, Government of the United
Kingdom, Broadcasting in Britain: Recent Developments 6 (May 1991).

For more information regarding the mass media in Western Europe, see infra
Appendix D, which describes media regulations for the seven industrialized
countries and Mexico and provides statistics on the number of broadcast stations
and the penetration of various distribution technologies in each of these countries.
See also A, Lensen, Concentration in the Media Industry: The European
Community and Mass Media Regulation (The Annenberg Washington Program,

1992).

132/ See Shapiro, Television; Lust-Greed-Sex-Power, N, Y. Times, June 2, 1991, at
B29.

133/ See Sparks, From State to Market: What Eastern Europe Inherits from the West, 3
Media Dev. 12-13 (1991) (State to Market).

134/ Poland and Bulgaria, for example, have experienced extensive delays in developing

and enacting media legislation, due to political turmoil and a lack of cooperation
from government leaders. See Independent Radio in Eastern Furope Faces Mvriad
Problems, Woodrow Wilson Ctr. Rep., Apr. 1992, at 4.
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broadcasting.3 To date, a number of commercial radio licenses have been granted; in
early 1992, there were two state-owned television channels and one private television
channel.22 The private television channel offers programming obtained from foreign
sources including CNN, CapCities/ABC’s ScreenSports, and U.S. Information Agency’s
Worldnet.22” Similarly, Poland has granted temporary broadcast licenses to nineteen
television and radio stations while it considers a new broadcasting law that would permit
private broadcasting.1¥® And in Bulgaria, although the constitution of July 1991 mandates
private broadcasting, Bulgaria has no laws regarding private broadcasting. In fact, the
existing law (passed by the old regime) does not permit such activities. In spite of this
dichotomy, two pnivate radio stations have begun to broadcast without government

licenses. 1%

Media privatization in Latin America and the accompanying introduction of free market
principles have led to a rise in private television and radio stations. In Bolivia, for instance,
the government ended its monopoly over television in 1984. By 1986, Bolivia had thirty-five
new private television channels. In Chile, the first privately owned television station went on
the air in October 1990. Venezuela’s largest cable operator, Omnivision, signed a joint
venture in 1991 with Home Box Office to launch a Spanish-language movie service for Latin
America and the Caribbean, Mexico’s Televisa and Brazil’s TV Globo have long been large
privately-held conglomerates, participating in the production, sales, and distribution of
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135 See Clark, Split-up and Competition Rattle Czechoslovak TV, Variety, Feb. 3,
1992, at 70. It remains to be seen whether these laws remain in effect following

the breakup of the former Czechoslovakia.
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See Czechoslovakia: Redrawing Media Boundaries, Broadcasting, July 16, 1990, at
90.
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See Gov’t to Curb Radio and TV Piracy, PAP, Polish Press Agency, PAP News
Wire, Nov. 9, 1992, available in LEXIS, Nexis Library, CURRNT File. The
Polish postal service reportedly has already received 600 applications for new radio
licenses and 120 applications for new television licenses. See Private B’casting For
Poland?, Variely, Oct. 26, 1992, at 34.
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See Meyer, Media and the Law in Bulgaria: After the Constitution 5 (Central and
East European Law Initiative, American Bac Association, Nov. 19, 1991).
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television, video, film, radio and sound recordings for domestic and foreign markets.14¢
Privatization in Argentina and Mexico, which has led to the divestment of state-owned
telecommunication utilities, is also creating opportunities for commercial television program
producers and distributors. Similar trends are expected to continue in Venezuela and
Uruguay. 1Y

Until recently, programming opportunities have been limited in Asia. Many Asian
governments have sought to control the flow of news and information in their countries in
order to protect their domestic, mainly state-owned, terrestrial broadcasters.’#? They also
have been restricting the growth of cable. However, recent media reforms in Singapore,
Malaysia, Thailand, Indonesia, the Philippines, Brunei, and Papua New Guinea are enabling
new commercial program providers to enter those markets.24? In Indonesia, Malaysia, and
the Philippines, commercial entities are increasingly obtaining licenses to operate both public

140/ See E. Fox, U.S. Information Agency, Latin American Broadcasting: The Balance
of the Past, the Challenge to Come 1-20 (working paper, June 1991).

See Chase, The Latin America Market; Growing up Fast, Via Satellite, Jan. 1992,
at 24,
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Many Asian countries forbid the reception of satellite television. Others restrict, to
some extent, the type of information available, and some have strict standards of

program and advertising content. See Seddon, Meeting the Challenge in the Asia-
Pacific, Via Satellite, Jan. 1992, at 74.

For example, both Singapore and Malaysia have prohibited the sale of satellite
dishes to individual homes, and the Japanese government has prevented its domestic
cable industry from taking broadcasts off foreign satellites. See Tanzer, The Asian
Village, Forbes, Nov. 11, 1991, at 58 (Asian Village).
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In May 1989 and June 1990, Thailand's Ministry of Transport and Communications
(MOTC) awarded two fifteen-year concessions to commercial cable TV networks
(Intermnational Broadcasting Corporation and Siam Broadcasting & Communication
Co.). In September 1991, MOTC awarded a thirty-year concession to Shina Watra
Computer and Communications Company to Jaunch Thailand’s first commercial
satellite. See U.S. Embassy, Bangkok, Industry Sector Analysis-Thailand 4-5 (Oct.
1991).

In 1988, the state-run Radio-TV Malaysia embarked on a ten-year program to
introduce HDTV and DBS, by beginning the operation of the Komsar satellite
complex, consisting of three dishes capable of receiving signals from PALAPA
(Indonesia’s satellites). See U.S. Dep’t of Commerce, Malaysia -
Telecommunications Factsheet 5 (July 1991).
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and private Very Small Aperture Terminal (VSAT) networks.1’ Program providers in

Asia now have a choice of either using the Palapa satellite system (owned and operated by
the government of Indonesia) or AsiaSat I (owned by Hong Kong-based HutchVision Group)
for space capacity.14¥

The media reforms taking place in some Asian countries are having an impact across
national borders, in some instances overwhelming the efforts of neighboring countries to
control the flow of programming. In particular, because individuals often are able to receive
satellite-delivered programming from neighboring countries (even when such programming is
restricted in their own country), they are increasingly (and sometimes illegally) investing in
satellite dishes in order to access such programming. Furthermore, as more people are
becoming aware of the alternative programming available in neighboring countries, it
becomes increasingly difficult for governments to justify and enforce restrictive broadcast

policies.14¢/

144/ VSAT refers to small earth receivers, usually with antenna diameter below 2.5m,
which can be installed at a user’s premises to receive satellite-distributed
programming.
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AsiaSat, the first pan-Asian TV satellite, has already made several channels
available to Asians, including Prime Sports (an all sports channel), MTV Asia, a
Mandarin Chinese-language channel, and a 24-hour English-language news channel
(a joint venture with BBC World Service television). Its footprint stretches from
Cairo, Egypt to Hokkaido, Japan, encompassing 37 countries with a potential
audience of 2.7 billion people. See Asian Village, supra note 142, at 58; Pomfret,

Asians Worry that Western TV Erodes Culture, The Sunday Herald, Feb. 9, 1992,
at 4C (Asians Worry).

Singapore still forbids private individuals from owning satellite dishes, while in
nearby Indonesia, privately-owned dishes have increased over the past ten years.
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In Taiwan, the three national television stations are state-run. However, an
estimated 300 cable television companies have begun over the past five years, even
though cable television is still technically illegal in Taiwan. "We are breaking the
government’s media monopoly," says Lai Mao-chou, owner of one such station
serving 7,000 houscholds in the industrial city of Taichung. See Asians Worry,
supra note 1435, at 4C.

Despite government attempts to restrict consumption of foreign broadcasts, Chinese
people watch HutchVision’s STAR TV, and are investing in satellite equipment o
they can receive foreign programming regardless of government restrictions. See
Pacific Possibilities, supra note 84, at 42.
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B. Barriers to Entry

Public regulation also can have the effect of limiting entry in domestic markets, thercby
impeding the media globalization process. Regulations that limit entry of foreign media

products into domestic markets include import quotas,’ domestic content or work

requirements, ¥ hiring or immigration regulations,!*¥ foreign ownership

regulations, 3 foreign exchange remittance restrictions,* "screen quotas,

customs duties. !

"5/ and

The rationale behind government barriers to entry for mass media products varies, but
largely focuses on protecting indigenous industry and culture. For example, import
restrictions can, under certain circumstances, prevent foreign firms from competing away

147/ Import quotas place limits on the numbers of each kind of product that may enter
the importing country. By limiting imports of media products such as television
shows or prerecorded video tapes, a country may attempt to stimulate local
production, while exposing its population to more local works.
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Domestic content or work requirements mandate that if a cultural product such as a
film is to be shown in a couniry, a certain percentage of the creative and
production effort that went into making it must have been conducted in that
country. Such requirements seek to ensure that the local industry receives a portion
of the economic interest or reward from the final work.
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Hiring or immigration regulations restrict the number of foreign workers on a
cultural project or artistic team. Such restrictions are aimed at increasing
economic return or creative control for local participants.
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Foreign ownership regulations are aimed at limiting foreign holdings in assets
deemed important for national security, such as broadcasting, and preserving local
culture.
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Foreign exchange remittance restrictions influence whether a foreign-based media
company will produce or exhibit in a country. These regulations can prevent the
foreign firm from taking profits out of the country.

152/ Screen quotas mandate that a percentage of films exhibited in a country must be of
local origin.

153/ Customns duties levied on imported media, such as records, tapes, compact discs,
and videos, are designed to direct media consumption to local artists by raising the
effective price of foreign cultural products.
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supra-competitive profits earned by domestic firms in their "home" market.2¥ Moreover,
if economies of scale exist, import restrictions, by providing a larger market share for the
"domestic" firm, may lead to increased profits for it in unprotected foreign markets.
Consequently, by implementing policies that either foreclose competitive entry or raise its
cost, governments can under certain circumstances skew the globalization process in their
attempts to favor firms to which they play host.¥

Many governments treat the media industries, including film, music, and broadcasting,
as instruments to further national culture.’3¥ With respect to the latter, governments, as
an act of social choice, actively promote these "cultural industries” through artistic grants,
subsidies, and government purchases of cultural products.’2 In addition to these
promotional measures, some countries use "protectionist” trade policies to limit competition
from foreign media sources. Barriers limiting foreign-produced cultural works are a
common tool to deter entry into the concerned country. However, these barriers also inhibit
the free flow of information and entertainment around the wortld.

IV. OTHER FACTORS AFFECTING THE DEMAND AND SUPPLY OF MASS MEDIA PRODUCTS

Numerous other factors affect the supply and demand of mass media products. For
instance, increased travel and trade across international borders, stimulated in part by
improved and more affordable transportation, have facilitated the distribution of video and
cassette programming worldwide, particularly in the developing world. Other factors with a
less clearly defined impact on international mass media markets include linguistic differences,
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International trade models exist that describe the linkage between import protection

and export promotion. See Krugman, Import Protection as Export Promotion:
International Competition_in the Presence of Oligopoly and Economics of Scale, in

Monopolistic Competition and International Trade (H. Kierzkowski ed., 1984).
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For a game-theoretic discussion of how actions by public authorities may skew the
competitive process, see Appendix E.
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For a discussion of the role of government in the efficient allocation of resources to
the arts, see McCain, Game Theory and Cultivation of Taste, 12 J. Cult. Econ. 1-
15 (1986).
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See supra note 55 and accompanying text.
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the amount of leisure time, and pop culture. Such factors are nevertheless worth considering
because they play some role in changing world trends. ¥

A. Linguistic Differences

Language can be an important factor affecting consumer demand for media product on a
worldwide basis. In general, consumers find media materials presented in their native
language more appealing than dubbed, subtitled, or translated products.!¥ On the other
hand, familiarity with or exposure to other languages can create a preference for viewing
foreign films in the language in which they were originally produced. For example, many
people around the world prefer to view American films and television programming in
Bnglish regardless of whether English is their native tongue. However, lack of exposure to
or knowledge of a foreign language can also result in less demand for foreign-produced films
and programs than for films and programs in the consumer’s native language &

The size and economic prosperity of the English-speaking world has historically
facilitated the international success of the U.S. film industry. Among market economies, the
combined population of countries where English is spoken is greater than the combined

158/ It appears that there has been a trend for adults in the United States to devote an
increasing amount of time to mass media products. In the United States, adults
spent 1,226 hours per year watching television in 1970 compared to 1,550 in 1988;
872 hours listening to the radio in 1970 and 1,160 in 1988; 68 hours listening to
records and tapes in 1970 and 220 in 1988; 10 hours watching movies in 1970 and
12 in 1988; the number of hours per year spent watching home videos was
unrecorded in 1970 but reached 60 by 1988; and three hours attending cultural
events in 1970 compared to five in 1988. See H. Vogel, Entertainment Industry

Economi¢s: A Guide for Financial Analysis 11, Table 1.3 (1990).

159/ See Siwek, EC 1992 and Beyond: Aspects for U.S, Film and Television
Employment, in EC 1992: Implications for U,S. Workers 82 (Center for Strategic
and International Studies Significant Issues Series Vol. 12, No. 6, Dec. 1990).

g

The United States imports less than two percent of its programming from abroad.

See Beale, Finding a Niche for Foreign Films: The Struggles to Support Small
Movies, Wash. Post, Jan. 5, 1992, at G1, G10. Although a large number of
foreign-language films are released in the U.S. market, their success is limited at
the box office. And of the foreign national films imported, most are from the
United Kingdom. See S. Wildman & S. Siwek, International Trade in Films and

Television Proprams 24-26 (1988).
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population of any other linguistic group.!® In addition to affluent native English speaking
population groups, many people speak English as a second language, which gives U.S. media
products an advantage in the global marketplace. Furthermore, the English-language market,
measured by total income, is the largest market in the world.%? Such factors may help
stimulate the demand for English language films, videocassettes, and television programming.

B. Leisure Time

Some link the demand for media products to the availability of leisure time and
disposable income. This linkage is based on the obvious fact that people must spend both
time and money to go to the movies, watch television or a video, or listen to records or the
radio. It is generally acknowledged that the work week in most industrialized Western
countries has declined since the Industrial Revolution, increasing the amount of time
available for leisure activities. However, since 1940, the work week has decreased at more
modest rates in the West, and in some cases may have even increased.'® In other areas
of the world, it is unclear whether leisure time is increasing, as many countries do not keep

statistics on this topic or do so on a sporadic basis.*®’ Nevertheless, as productivity is

161/ See U.S._Exports, supra note 89, at 48. Some countries where English is the
official language include the United States, Canada, the United Kingdom, Australia,
South Africa, Nigeria, Zimbabwe, and New Zealand. 1d.

162/ Seeid.
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According to data gathered by the International Labour Organization (ILO), the
number of work hours per week in Europe for non-agriculture, manufacturing, and
construction sectors declined from 42.95 in 1971 to 38.59 in 1990. In United
States, the Bureau of Labor Statistics calculates that the average U.S. work week in
the private sector has declined from 37.8 hours in 1968 to 34.5 hours in [990. See
Monthly Labor Review, Dec. 1984, at 66; Monthly Labor Review, Sept. 1991, at
64. However, a recent study on the subject shows that Americans worked 163
more hours in 1989 than in 1969, and more women and teenagers are working.

See Kinsley, Lazy He Calls Us, Wash. Post., Jan. 30, 1992, at A27 (citing J.
Schor, The Overworked American (1991)).

164/ According to statistics from the ILO, the number of hours worked per week in
Africa for the non-agriculture, manufacturing, and construction sectors increased
from 48.05 hours 1n 1971 to 58.47 hours in 1990. Asia, however, shows a decline
for the same sectors from 45.84 hours in 1971 to 43.76 hours in 1990. Compare
International Labour Organization, Yearbook of Labour Statistics 1990 at Hours of
Work Statistical Tables 11-15 (1990) with International Labour Office, Yearbook of

50



enhanced by technological innovation around the world, it is likely that more leisure time
will become available through reductions in the work week. 18

C. Pop Culture and World Youth Populations

Another factor that affects the supply and demand of media products on a worldwide
basis is the relatively youthful nature of the world’s population. Demand for popular media
items such as the latest films, videos, and recorded music is generally strong among young
people. The U.S. film industry has long relied on young viewers for ticket purchases, and
has structured plots and release schedules around young audiences.

Many of the music and film products in demand in the United States soon become
popular with young audiences worldwide, which watch the United States intently for the
latest pop culture trend. Some even argue that a single global youth culture exists,1¢
U.S. Census data indicate that among the twenty largest countries in the world (measured in
terms of economic growth), nine countries have large population groups between the ages of
fifteen and thirty.2” These countries are the People’s Republic of China, India,

Indonesia, Sri Lanka, South Korea, Taiwan, Thailand, and Turkey.1® Base on these
population characteristics, the next generation of youth-intensive media markets could emerge
outside the United States,

Labour Statistics 1971 at Hours of Work Statistical Tables 11-15 (1981).
165/ Se¢ Vogel, supra note 158, at 10.

166/ See Huey, America’s Hottest Export: Pop Culture, Fortune, Dec. 31, 1990, at 50,
52.

167/ All data is taken from Bureau of the Cepsus, U.S. Dep’t of Commerce, Statistical
Outlook of the U.S. (1991).

168/ While these countries exhibit a number of the characteristics deemed likely to
support growth in media demand, some of them limit exhibition of foreign
(primarily U.S.) audiovisual works through trade barriers. As discussed in the
previous section of this chapter, supra at pp. 47-48, some countries impose barriers
and quotas to secure a greater share of industry profits, protect or subsidize local
industries, and defend language and culture against a perceived threatening foreign
culture. See U.S. Dep’t of Commerce, U.S. Industrial Qutlook 1992-Entertainment
31-32 (1992).
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Chapter 4
FIRM BEHAVIOR AND GLOBALIZATION

I. INTRODUCTION

As discussed earlier, "globalization" is the competitive process by which firms attempt
t0 acquire a larger share of the profits available in international markets. This definition of
globalization is consistent with the view of some international business specialists that
sophisticated business strategists compete internationally by taking into account rivals’ likely
responses when evaluating alternative courses of action.2® This chapter describes the
competitive strategies adopted by mass media firms and seeks to explain their relationship to

globalization .2

JI. MODES OF GLOBALIZATION

There are three main methods by which firms have globalized the electronic mass media
and other markets: "complementary expansion," "horizontal expansion,” and "vertical
expansion.” We describe and provide examples of each below. Because of varied business
opportunities, individual firms often engage in more than one mode of globalization,

A. Complementary Expansion’

“"Complementary expansion” occurs when a firm is engaged in the production of
“complementary products” in different countries.’Z Two products are considered
complements when a price increase (or decrease) for one product causes a decrease (or
increase) in the quantity demanded for the other product. Product complementarity arises

169/ See, e.g., Porter, supra note 9, at 34.

170/ While the unit of analysis in this chapter is the firm, government agencies also play
an important role in the globalization of industries. See supra Chapter 3 at p. 42.

171/ This analysis uses the term “production” in two different ways. In some instances,

it refers to any stage of the process by which mass media products are produced.
In other instances, the term refers to a specific stage in the making of a film,
Which of these two meanings is intended in particular instances in this analysis
should be clear from the context.
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when the utility or satisfaction that a consumer receives when "consuming” two products
together is greater than the utility it receives when consuming those products individually.
Videocassette recorders (VCRs) and videocassettes are an example of complementary goods.
Because both are needed to enjoy the benefits of viewing films at home, an increase in the
price of one will reduce the demand for the other, and vice versa.

The complementary nature of some goods may sometimes induce firms that manufacture
these products to merge. The complementary relationship between VCRs and programming
for videocassettes implies that a "demand externality” exists when different firms produce
them. In general, a demand externality exists whenever the market demand for one firm'’s
products is influenced, positively or negatively, by the decisions made by another firm and,
moreover, the latter firm cannot fully realize the benefits or costs of these decisions. As a
result, from the perspective of the first firm, the second firm will have "incorrect” incentives
to make the proper decision.

For example, 2 VCR manufacturer’s pricing, promotional, and technological (e.g.,
quality) decisions may affect the consumer demand for programming on videocassettes due to
complementarity in demand, Decisions that increase (or decrease) consumer demand for
videocassettes can create an incremental profit (or loss) for the videocassette manufacturer.
However, because a VCR manufacturer, in maximizing its own profit, does not take into
account an unaffiliated videocassette manufacturer's profit (or loss), the VCR manufacturer
may make production decisions that lead to a reduction in the profitability of producing

videocassettes. ¢

The existence of a demand extemality implies that there may be additional "producer
surplus” available in the market.”2 One method by which firms can obtain this additional
surplus is through merger. For example, a merger between the VCR manufacturer and the

172/ The externality can also apply in the other direction. The pricing decisions made
by videocassette producers may affect an independent VCR manufacturer’s profits.
Because the videocassette producer does not take into account the effect of its
pricing or other decisions on the profits of the VCR producer, too little hardware
may be sold from the VCR producer’s perspective.

173/ Producer surplus is the difference between the firm’s total revenue and total cost.
See, e.g., W. Baumol, Economic Theory and Operations Analysis 499 n.S5 (4th ed.
1977).
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video programming manufacturer’”?’ would induce the VCR manufacturer to take into

account the effect of its production decisions on the profitability of producing videocassettes.
A merger, therefore, "internalizes” the externality attributable to the demand
complementarity between VCRs and videocassettes, ¥

It is easy to see how such complementarity may induce foreign direct investment (FDI)
and, therefore, globalization. Complementarities exist over a wide range of media products
(¢.g., computers and software programs, compact discs (CDs) and players, and cameras and
film). Moreover, the firms that produce such complementary products are typically located
around the world. Media firms may attempt to capture additional producer surplus by
internalizing the demand externality through merger, acquisition, or joint venture, ¢

Two firms that appear to have undertaken complementary expansions into new product
lines are Sony, with its acquisitions of CBS Records in 1987 and Columbia Pictures in 1989,
and Matsushita, with its acquisition of MCA in 1990.1Z' One possible motive behind these
acquisitions is the desire to have control over the price and supply of "software,” or
programming inputs for their "hardware" or manufacturing businesses. 2

174/ A related issue is the amount of the currently uninternalized producer surplus that
the two firms can expect to eam. The amount depends on the number of firms
(i.e., market structure) in each market. At one extreme, if each producer were a
monopolist, all the available producer surplus could be captured. At the other
extreme, if each producer operated in a robustly competitive market, much of the
producer surplus would be unrecoverable.

175/ Appendix F provides additional insights into the economics of mergers between
such firms.

176/ As discussed infra at p. 57, a foreign-based firm will engage in FDI only if it has a
“firm-specific” advantage over its domestic rivals.

177/ For a further description of Sony, see infra Appendix C at C-12. For a further
description of Matsushita, see infra Appendix C at C-7.

178/ Because hardware and software are necessary for the display of an audio or video
product, consumers tend to consume them together.
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B. Globalization Via Horizontal Expansion

Firms can sometimes acquire a larger share of the profits available in the global market
through "horizontal expansion,” which occurs when a firm serves at least two different
foreign markets through either FDI or exports (i.e,, international trade) and sells the same
product in each.

1. Foreign Direct Investment

As noted in Chapter 2, one U.S. law defines FDI in the United States as the ownership
by a foreign person or business of ten percent or more of the voting equity, or equivalent for
an vnincorporated business, of a firm located in the United States.” "Horizontal FDI"

occurs when a firm produces the same product in a number of different countries. 8¢

EDYI specialists have observed that, unlike other forms of foreign investment (i.e.,
portfolio investment!®!’), foreign direct investment is the product of corporate strategy and
the struggle to obtain competitive advantage.*®¥ Thus, for instance, these analysts have
observed that firms that engage in FDI have firm-specific competitive advantages over their

179/ See supra note 14,
180/ In contrast, “vertical FDI" occurs when a firm is engaged in successive stages of

the production process chain and one or more of those stages are located in
different countries. See Pugel, The United States, in Multinational Enterprises,
Economic Structure and Intermational Competitiveness 57 (J. Dunning ed., 1985).

181/ “Portfolio investment" is defined as the ownership by a foreign person or business
of less than 10% of the voting equity of a firm located in the United States. It also
includes the purchase by such entities of corporate bonds and U.S. government
securities. See Bureau of Economic Analysis, U.S. Dep’t of Commerce, Foreign
Direct Investment in the United States, 1987 Benchmark Survey, Final Results 1
(Aug. 1990). Because an equity share of less than 10% is typically believed to fall
short of significant direct managerial influence or control of a U.S.-based firm,
portfolio investment is deemed to be motivated for purely financial reasons (i.e,,
the act of allocating resources in search of the highest return).

182 See Graham, Foreign Direct Investment in the United States and U.S. Interests,
254 Science 1740, 1742 (1991).

~
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rivals, including resident firms.!#' If these advanlages did not exist, each country’s

markets would be serviced exclusively by resident firms. The nature of these advantages
vary over time among firms. For instance, they may be the product of firm-sponsored
research and development, which can lead to technological innovations that sometimes bring
about important performance and cost advantages.!® In other cases, the firm-specific
advantages may arise from superior management skill or a complex distribution network that
permits low-cost entry into a foreign market.

In addition to a firm-specific advantage, many specialists believe that a firm must also
possess "economies of internalization” in order for FDI to be successful 28 These
economies exist if it is more efficient for the firm to use its advantages internally, within its
own organization, rather than to "lease™ or license them to others. In particular, a firm may
choose to locate operations in a foreign country, rather than licensing its products to a firm
in that country, if it is difficult to transfer a firm-specific advantage across national

boundaries, or if doing so compromises other firm-specific advantages. 8/

For example,
rather than using independent foreign distributors, a number of major movie studios (such as
Paramount and Universal Pictures) perform the international distribution function internally.
Such a decision could be based on a firm’s belief that it can better capitalize on certain firm-
specific advantages (g,g., in the case of movie studios, economies of scope from engaging in
both production and distribution) if the distribution function is performed internally.
Performing the international distribution function may, therefore, allow major movie studios

to acquire a competitive advantage over their rivals.

183/ The term "resident" is used to emphasize the difficulty of identifying, in some
instances, the nationality of a firm that operates in more than one country. See B,
Graham & P. Krugman, Foreign Direct Investment 8 (1989).

184/ Moreover, in some instances these advantages may persist for an extended period
because "learning” is cumulative and once a innovation is adopted, it is likely to
generate additional learning-by-doing performance enhancements. See, e.g., T.M.
Jorde & D.J. Teece, Innovation and Cooperation: Implications for Competition and
Antitrust, 4 J. Econ. Persp. 75 (Summer 1990).

185/ See P. Buckley & M. Casson, The Future of the Multinatiopal Enterprise (1976).

186/ For example, recent evidence suggests that most U.S. industries have difficulties

keeping proprietary knowledge from "leaking” to competitors. See Levin,
Klevorick, Nelson, & Winter, Appropniating the Returns from Industrial Research
and Development, Papers on Econ. Actvity 3 (1987); Teece, Toward an Economic
Theory of the Multi-product Firm, 3 J. of Econ. Behav. & Organ. 39-63 (1982).
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While firm-specific advantages and economies of internalization explain why firms
engage in FDI, they do not explain why firms invest in some countries and not in others.
To explain this, FDI specialists believe that the "host" country for a firm’s FDI must have
some "locational” advantages such as a large market size or low labor or other costs. 2
For instance, economists theorize that firms located in areas where there are large numbers
of other firms with stmilar activities can achieve production economies that are unavailable to
firms located in less “populated” areas. These "agglomeration economies”'® result from
scale efficiencies in input markets, marketing, communications, transportation, and public
service provision.!¥’ This may, in part, explain why Hollywood (more accurately
Southern California) is the film capital of the world .2

The operations of Canal Plus are an example of the globalization of the media industry
via horizontal FDI. As the only subscription television service in France, Canal Plus is
available to eighty-seven percent of all French television households, with fifteen percent of
these households subscribing.22¥ Canal Plus has taken this experience and launched pay-

i
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In addition, firms may engage in FDI in multiple countries because of uncertainties
regarding where jn the world future production costs will be lowest. Establishing
production facilities in multiple countries allows the firm to relocate production to
the lowest cost locations once operating costs are known. See De Meza & Van Der

Ploeg, Production Flexibility as a Motive For Multinationality, 35 J. Indus. Econ.
343 (1987).

—
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Michael Porter refers to geographic areas that have a high concentration of firms
within a specific industry as “clusters." See Porter, supra note 9, at 164-65.
"Agglomeration economies” are the economic forces that promote the clustering of
a nation’s industries.

189/ If too many firms enter a specific geographic area, agglomeration economies may
diminish or even tum negative, However, if agglomeration economies succeed in
attracting many firms in an industry and, following entry, these economies still
exceed those available in other locations, then the firms in that location may end up
dominating the market. See, e¢.g., Vernon, The Location of Economic Activity, in
Economic Analysis and the Multinational Enterprise 89 (J. Dunning ed., 1974).

190/ A multinational enterprise’s decision regarding the location of its FDI is explored
further in Appendix G.

191/ See Cross Border Profile: Canal +, Eur., Media Bus. & Fin., Mar. 18, 1991, at
10. As discussed infra in Appendix C at C-3, Canal Plus also has interests in
France’s largest cable operators, and its own film and television production
company.,
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TV service in many other European countries. In these countries, Canal Plus offers films,
talk shows, and sporting events via either subscription television, cable television, or direct
broadcast satellite (DBS) service. With 1991 net earnings of more than 1.05 billion francs
($187 miltion),1? horizontal expansion has allowed Canal Plus to become one of the
world’s most profitable pay-TV services. |

There are many reasons for Canal Plus’s successful horizontal expansion. For instance,
given that it already incurs the cost of acquiring program exhibition rights in France, the
incremental cost that Canal Plus incurs from acquiring such rights for other countries appears
to be relatively low. Moreover, there are likely to be other sources of scope economies in
the provision of programming to more than one country. For example, Canal Plus typically
use satellites to transmit programming to cable headends that it owns or to its non-cable
distribution "affiliates.” In Europe, the "footprint” of these satellites often extends across the
geographic boundaries of several countries, resulting in an economy of scale.!%
Consequently, the additional distribution cost of transmitting a signal into countries adjacent
to France appears to be small.12¥

192/ See Canal Plus 1991 Net Profit 1.05 Bln FFr, Up 15 Pct, AFP-Extel News, Feb.
3, 1992, at 12.

193/ See supra note 109.

194/ Globalization through horizontal expansion is evident in other parts of the mass

media industry, in addition to pay television. For example, in the recorded music
industry, six companies control over 60% of the world’s production:

e Time Wamner: Atlantic, Elektra, Warmner Bros, WEA;
¢ Sony: CBS, Columbia, Epic, Masterworks;
Philips: A&M, Decca, Deutsche Grammophon, Island, London, Mercury,
Polydor, Polygram,;
Bertelsmann: Ariola, Arista, RCA;
Matsushita: Geffen, MCA, Motown;
EMI: Angel, Blue Note, Capitol, Manhattan.

See Meet the New Media Monsters, The Economist, Mar. 11, 1989, at 65. These
firms have expanded horizontally; they all have subsidiaries that produce similar
products; and they are international both in their ownership and the location of their
holdings. None of these firms is solely in the music business; their music divisions
are all part of larger entertainment and electronics concerns. Each of the parents
also has a record distribution arm for its own or others’ labels.
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2. Export Theory

According to economic theory, international trade in mass media products arises from
differences among countries in the “opportunity cost" of producing these products. In
general, the "opportunity cost” of producing a good is the amount of another good that could
have been produced with the factors used to produce the first good. According to traditional
international trade theory, economic welfare would be maximized if each country specializes
in the production of those goods for which it has the Jowest opportunity cost of production
or, equivalently, the greatest "comparative advantage."® A country is said to possess a
"comparative advantage” in the production of a good if its opportunity cost of producing a
good is less than another country’s opportunity cost of producing the same good.

More recent models of international trade attempt to explain why the opportunity cost of
producing goods varies across countries. In the basic Hecksher-Ohlin theory of intenmational
trade, a sufficient reason for these cost differences is the existence of non-identical relative
"factor endowments” within the countries.®¥ According to this theory, countries that
possess, for example, a large pool of creative talent for the production of television
programming will have, all things being equal, a lower cost of creative talent than a country
with a smaller endowment of creative talent. This translates into a low opportunity cost of
producing films and a high opportunity cost of creating those products that use scarcer
resources. Because of these cost differences, according to theory, countries with a relatively
large pool of creative talent in films will export them, while importing products that use
large amounts of their relatively scarce factors.

In addition to differences in comparative advantage among countries, international trade
in film and television and radio programming is due to the "public good" nature of these
products. For example, television programs are "public goods" because one person’s

195/ See Ricardo, Principles of Political Economy and Taxation, in The Works and
Correspondence of David Ricardo 1 (P. Sraffa ed., 1953).

196/ See Hecksher, The Effect of Foreign Trade on the Distribution of Income,
Economisk Tidskrift (1919), reprinted in Readings in the Theory of International
Trade (Ellis & Metzler eds., 1950); see also B. Ohlin, Interregional and
International Trade (1933).
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viewing of a program does not restrict another person’s ability to view the same
program.2? Ag a result, the incremental cost to a broadcast station of allowing an
additional person to view or listen to the programs on its signal is nearly zero. Theatrical
release films are “"public goods” for similar reasons. The incremental cost of an additional
viewer is, up to a point, zero. Indeed, the production costs of a theatrical release seen by
one million viewers are nearly the same as those of one seen by forty million viewers.’2¥/

Because of the public good nature of these products, producers can reduce the per-
viewer (or per-listener) cost of production by distributing their products s widély as
possible. Moreover, because per-viewer production cost decreases with increases in
distribution, films and television programming that are distributed widely may be more
expensively produced and, arguably, of better quality than those distributed on a more
limited basis. All other things being equal, such programming will have greater viewer
appeal than its less widely distributed counterparts.®? U.S. motion pictures and television
producers, with their domestic market being by far the largest in the world, are well situated
to take advantage of these public good aspects of their products as they enter the international
marketplace.

197/ A "pure" public good is one in which the cost of providing the good to an
additional person is zero, and for which it is impossible to exclude those that do not

pay for the good. See Samuelson, The Pure Theory of Public Expenditure, 36
Rev. Econ. Stat. 387 (1954).

198/ While the costs of distributing (e.g., making a new tape) and marketing a theatrical
film can be substantial, and increase with audience size, the production.costs of the
film are insensitive to the number of theaters in which the film is shown.

199/ Of course, globally-viewed films or television programming may not always be
more populat, or profitable, than non-globally viewed counterparts because of
diverse viewer preferences. A film produced for one culture may be less appealing
to individuals from a different culture. In some instances, therefore, a domestically
produced, yet not widely distributed film may be more popular than a globally
available, less desirable counterpart.

Foreign ratings data have indicated that in the larger European countries, the most
popular domestically produced programs consistently outperform the leading U.S.
television programs. See Waterman, World Television Trade: The Economic

Effects of Privatization and New Technology, 21 Telecomm. Policy 141, 144
(1988).
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From the perspective of traditional trade theory, globalization can be viewed as
resulting, in part, from changes in comparative advantage among countries. One determinant
of a country’s comparative advantage i$ its level of economic development. As economic
development proceeds, a country’s stock of such factor endowments as capital and skilled
labor increases. According to the Hecksher-Ohlin theory, changes in the supply of these
factors over time will change a country’s comparative advantage and, therefore, the structure
of international trade.

Economic growth has affected trade in media products by, for instance, expanding the
"infrastructure” used to support the mass media industries -- cinemas in the case of films or,
in the case of television, advertiser revenues and subscription fees paid by viewers. Such
growth has affected trade in media products in two ways. First, it has given numerous
countries the opportunity to develop their own film and television program production
capabilities. Second, it has increased the value of foreign exhibition rights by providing their
owners with an additional exhibition outlet.

Some countries have attempted to minimize the second effect by imposing restrictions on
imports of foreign produced television programming. For instance, the European
Community’s (EC) Broadcast Directive?®? imposes broad limitations on importation of
television programs produced outside the EC. Such restrictions may have helped motivate
the recent joint ventures between U.S.-based television producers and partners located in the
EC. For instance, in January 1991, Time Warner announced its participation in a joint
venture with three European concemns to produce and distribute at least twenty movies. The
three partners are Canal Plus (the French pay-TV company), Scriba & Deyhle (a German
production and distribution company), and Regency International Pictures (a Dutch-owned
firm controlled by producer Arnon Milchan).2 Confronted with restrictions like the
Broadcast Directive, firms resort to methods of competing internationally that are geared

200/ See Broadcast Directive, supra note 61.

201/ Regency is producing the films, and with Canal Plus, is financing film production.
Time Warner’s Warner Bros. unit is advancing all marketing and distribution costs,
and is retaining all distribution rights for North America, as well as all international
theatrical and home video rights. See Williams, Canal Plus Springs a Leak,
Variety, Oct. 5, 1992, at 1, 101; Landro, Time Warner Unit, European Partners
Set Movies Deal, Wall St. J., Jan. 15, 1991, at B8. For a further description of
Time Warner, see infra Appendix C at C-14. For a further description of Canal
Plus, see infra Appendix C at C-3.
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toward minimizing the effects of these regulations. Similarly, according to Time Warner, its
participation in its joint venture with C. Itoh & Co. and Toshiba Corporation is motivated, in
part, by its desire to gain access to the Japanese market as a cable operator,2? which will

be facilitated, it believes, by forming a joint venture with Japanese partners.

As discussed earlier, the ability of media firms to distribute their products abroad is also
limited by cultural differences that sometimes lead to differences in consumer preferences.
While foreign media firms may attempt to compensate for these differences by adapting or
recasting their products to suit better the preferences of a different culture, firms face an
important trade-off in doing so. A product that is better suited to a foreign audience may be
less suited to the firm’s domestic audience. Therefore, in deciding whether to improve a
product’s sales potential, a media firm must compare the increase in revenue earned from a
foreign market against the decrease in revenue earned from the domestic market.

C. Globalization Via Vertical Expansion

Globalization through "vertical expansion" occurs when a firm is engaged in successive
stages of the production chain through either FDI or long-term contracts, when one or

more of those stages are located in different countries.

1. Vertical FDI

A theoretical model of globalization can be developed from a combination of the
economics of vertical integration (i.e., the combining of successive stages of the production
process in one firm) and, because such combination occurs in a foreign country, the general
theory of FDI as advanced by FDI specialists.2¥ 1t is well established that vertical

202/ See Time Warner, Toshiba and C. Itoh Create Strategic Partnership 2 (Time

Warner News Release, Oct. 29, 1991) (attachment to letter from N.J. Nicholas, Jr.
& Steven I. Ross, Time Warner, to Yanice Obuchowski, Administrator, NTIA (Oct.
29, 1991)) (on file at NTTA).

203/ A "long-term confracl” is any agreement between two parties in which they both
commit, for a lengthy period. Such contracts limit, for the length of the
agreement, each party’s concern that the other party will behave non-cooperatively.

204/ See supra notes 180, 181.
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integration may, under certain circumstances, improve economic efficiency.2

Specifically, some transactions are more efficiently completed within the governance
structure of a single firm rather than through a market. The costs of managing such
transactions include the costs of writing, monitoring, and enforcing different types of
contracts to enforce cooperation among parties. 2’ A single firm may be more efficient
than a2 market at minimizing such transaction costs because it can limit, through its internal
management structure, the amount of non-cooperative behavior between transacting parties.
Thus, for example, a movie studio’s cost of contracting with an independent distributor may
be sufficiently high that it may be more efficient to combine the program production and
distribution functions within the same firm.

A firm may also wish to integrate vertically to eliminate, for instance, a "vertical

externality.” An important feature of a vertical production chain is the existence of
interdependence among firms operating at the various stages of the chain. Specifically, the
profitability of a firm operating at one stage of the production process may depend upon the
decisions made by a firm operating at an adjacent stage. For example, cable operators often
provide services, such as promotional activities, that make cable networks (e.g., Cable News
Network, Entertainment and Sports Programming Network, Tumer Network Television)
more attractive to cable viewers. The extent to which a cable operator advertises a cable
network depends upon the cable operator’s private gains. In determining the level of
promotion, the cable operator has little reason to take into account the increased profit that
an unaffiliated cable network earns due to increased cable promotion. From the perspective
of the cable network, therefore, the cable operator may have “too little” incentive to promote

the cable network’s programming.2/

205/ See, e.g., R. Blair & D, Kaserman, Law and Economics of Vertical Integration
and Control (1983); O. Williamson, Markets and Hierarchies: Analysis and
Antitrust Implications (1975); Klein, Crawford & Alchian, Vertical Integration,
Appropriable Rents, and the Competitive Contracting Process, 21 J.L. & Econ.
297, 302 (1978). In general, this literature states that vertical integration can either
improve or reduce economic efficiency, depending on the purpose for which it is
undertaken.

206/ Such transaction costs arise because of the vast number of contingencies that
contracting parties may face or because of the inability of parties to foresee and, as
a result, be protected from, all possible contingencies.

207/ It may also be the case that vertical integration can permit firms to share efficiently
the risk from certain business activities. For example, some have argued that
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One method by which a program supplier can ensure that the cable operator has the
"correct” incentive to promote its product is by providing a financial payment to the cable
operator.2¥ Such payment ensures that the cable operator takes the program supplier’s
private gains into account when evaluating the level of program promotion. Another method
of eliminating the vertical externality is through vertical integration, which merges the
financial interests of the cable operator and the cable network. Such a merger will ensure
that the cable operator’s decision to promote the programming of its upstream partner will

reflect the private gains of both segments.2?

Many firms have engaged in globalization through vertical expansion.Z? Time
Wamer, Paramount and MCA are building movie theaters in Japan, the United Kingdom,
Germany, and Austria in part because of the absence of adequate exhibition facilities.2t/
Such a strategy, consistent with the foregoing analysis, allows such firms to enhance profits
and lower their financial risk by eliminating a vertical externality. Conversely, being
affiliated with a major film studio is important to theaters, because affiliation typically
guarantees theaters rights to first-run exhibition of the affiliated studio’s films.2%

prohibitions on U.S. television network acquisition of program syndication rights
increase the cost of producing such programs by forcing less efficient bearers of the
risk of program development to assume such risk. Under these arguments, vertical
integration would improve economic efficiency. S¢e Stanley M. Besen et al.,

Misregulating Television: Network Dominance and the FCC 113 (1984).

208/ One such payment is the cable networks' purchase of advertising time on cable

systems.
209/ See NTIA Infrastructure Report, supra note 100, at 236-40.
210/ Some argue that the recent increase in vertical integration in the video

entertainment industry reflects the attempts of some firms to stifle competition.

See, e.g., Adams & Brock, Vertical Integration, Monopoly Power, and Antitrust
Policy: A Case Study of Video Entertainment, 36 Wayne L. Rev. 51 (1989).

211/ Matsushita and Sony acquired theater chains for exhibiting films as well as film and
television production facilities as part of their acquisitions of MCA and Columbia,
respectively.

212/ In addition to movie theaters, Time Warner also has equity interests in a pay cable

network (HBO), and studios that participate in film production and distribution,
cable programming, and home video.

65



Vertical expansion has also occurred in the television broadcast industry.2¥ For

example, in 1985 a company owned by Rupert Murdoch and, through several intermediate
holding companies, News Corp., purchased six Metromedia television stations and launched
a fourth broadcast network; News Corp. also purchased Twentieth Century Fox Film Corp.,
a film and television studio.?¥ In 1992, News Corp. established a new division, Fox
Basic Cable, which plans to launch one or more basic cable networks.2¥ Ags a result,
News Corp. performs television program production, distribution and transmission. News
Corp. is also a partner in an European satellite venture, British Sky Broadcasting (BSkyB),
which transmits movies, sports, and news on six channels to home satellite dish owners in
the United Kingdom 2¢

Moreover, vertical expansion has occurred in the recorded music industry, For
example, many music recording studios also distribute their products (¢.g., records, tapes,
and compact discs). As mentioned above, six major recording companies, Time Warner,
Sony, Bertelsmann, Philips, Matsushita, and EMI, conduct distribution both for their own
labels, and independent producers.2

2. Long-Term Contracts

Long-term contracts between firms at different stages of the vertical production chain
can also improve efficiency. For many of the media sectors discussed in this report,
including film and video, vertical long-term contracts are evident between the production and
distribution stages. Distributors purchase the right to distribute a film in specific markets
from producers. These could be, for example, rights to distribute in a certain geographic

213/ NTIA has previously examined vertical integration in the cable industry., See
Comments of the National Telecommunications and Information Administration
(filed Mar. 1, 1990) in Competition, Rate Deregylation and the Commission’s
Policies Relating to the Provision of Cable Television Service, MM Docket No. 89-
600.

214/ See discussion infra in Appendix C at C-9.

215/ See Fox To Create Bagic Cable Service, Broadcasting, Mar. 16, 1992, at 56.

216/ See BSkyB Claims Trading Profit For First Time, Fin. Times, Mar. 10, 1992, at
23.

217 See supra note 194,
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area (e.g,, the "North American rights"), or rights to exhibit through a particular medium or
distribution “"window" (e.g., home video rights). Frequently, producers will work with one
distributor consistently, developing a long-term relationship. This is particularly true for
independent producers that must seek distribution contracts for each film produced.

For example, Majestic Films, a U.K.-based independent film distributor, is attempting
to establish relationships with film studios worldwide.2¥ Tt has won Japanese backing to
purchase the international distribution rights of films made anywhere in the world. The new
venture, called NewComm, involves Majestic and three Japanese companies that have
committed approximately $50 million over the next two years for the distribution of six to
eight films.2? According to one of the co-founders, film studios in the United States and
the United Kingdom are under consideration.2 The venture may also undertake the
direct funding of film production in order to secure international distribution rights, as it did

with Dances With Wolves.

As in film, long-term contracts in the recorded music vertical chain are evident in
agreements between producers and distributors. Many of these involve artists or recording
labels in the United States and distributors within foreign headquarters that are implementing
contracts for a variety of world markets. For example, in September 1991, Motown
Records, a U.S.-based record label owned by a group of international investors, entered into
a distribution agreement with PolyGram®ZY under. which PolyGram will distribute

218/ See Snoddy, Majestic Wins Japanese Backing in Film Venture, Fin. Times, June
15, 1991, at 4.
219/ The Japanese firms are (i) Media International Corporation, a Japanese consortium,

(ii) the commercial arm of NHK, the national public broadcaster, and (iii) KSS, a
Japanese film, television, and video production company. For a further description
of NHK, see infra Appendix C at C-11.

220/ See Snoddy, supra note 218, at 4.
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See PolyGram is, in turn, 80% owned by Netherlands-based Philips Electronics,
N.V.
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Motown’s music in the U.S. market.2¥ Motown’s international distribution is now
managed by Bertelsmann, a German media firm .22/

III. POLICY AND ECONOMIC EFFECTS OF GLOBALIZATION

By affecting the pattern of competitive behavior in the international market,
globalization has important economic and public policy effects. The forces that produce the
behavior we recognize as globalization result in changes in international production and trade
of mass media products among nations. Those countries that develop a comparative
advantage in the production of such products will increase the economic welfare of their
inhabitants. In contrast, countries that do not develop such comparative advantages because
of, for instance, unfavorable macroeconomic policies such as the creation of a large budget
deficit, will experience a reduction in their economic welfare.

At the level of the firm, globalization resulting from the firm’s search for economies of
scale can substantially enhance a firm’s economic welfare because such effects allow it to
produce products at lower cost.2¥ To the extent that government regulation prevents
firms from realizing such economies, economic welfare will suffer. Thus, policymakers
should move to eliminate such restrictions in cases where the potential for realizing such
economies is being suppressed. 2/

222/ See R. Turner, Motown Agrees To T et PolyGram Distribute Records, Wall St. J.,
Sept. 24, 1991, at AS.

223/ For a further description of Bertelsmann, see infra Appendix C at C-1.

224/ By creating differences among countries in comparative advantage, the realization
of such economies of scale will stimulate and enhance the gains from international
trade, thereby improving global economic welfare. See Krugman, Scale
Economies, Product Differentiation, and the Pattern of Trade, 70 Am. Econ. Rev.

950 (1980); Lancaster, Intra-industry Trade Under Perfect Monopolistic
Competition, 10 J. Int’l Econ. 151-75 (1980).

225/ However, at the extreme, economies of scale can provide firms with market power,
and, depending on the particular industry, certain global markets could be
dominated by oligopolies of multinational firms. Such a situation does not appear
to exist in the mass media industry sectors that we have been examining, but
policymakers should be mindful of this possibility. Because of economies of scale
and other market characteristics, some markets will yield substantially higher risk-
adjusted returns than others. Governments, therefore, may have the incentive to
take unilateral measures to secure a larger share of these sectors by attracting the
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PART II

Chapter 5
THE ROLE OF COMMUNICATIONS POLICIES

IN A GLOBAL MARKETPLACE
I. INTRODUCTION

As we have seen in the previous chapters, governments and mass media firms have
participated actively in the globalization of the electronic mass media industry. Mass media
firms engage in foreign direct investment (FDI) and export their products all over the world.
Moreover, they contribute to the globalization process through their adoption of technological
innovations that provide new ways of providing a product or make possible the delivery of an
entirely new service. Governmenis in Europe, Asia, and Latin America have privatized
state-owned broadcast television enterprises, allocated new spectrum to additional channels,
and opened up their markets for multichannel video delivery systems, such as cable television
and direct broadcast satellite delivery systems. These reforms have increased the worldwide
demand for commercial television programming.

Part II of this report examines how the U.S, government should adapt to these
environmental changes when setting policies for the electronic mass media industry. We
believe that two fundamental principles inform our analysis. One is that international mass
media markets should be open to competitive entry, including FDI and exports, and that
restrictions on foreign participation in such markets, whether in the name of "cultural
sovereignty" or economic protectionism, should be removed or relaxed. The second is that
existing U.S. rules that affect the structure of the domestic mass media industry should be
designed so as not to hamper the ability of domestic firms to compete effectively
internationally.

Governments should seek to foster, through FDI and exports, the international
integration of their economies because such integration can benefit all participating countries.
Trade permits countries to specialize and to take advantage of their different factor

establishment of the firms prospering in these markets -- which may in fact be

oligopolist -- on their territory. See Jacquemin, International and Multinational
Stratepic Behavior, 42 Kyklos 495, 510 (1989).
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endowments, By permitting specialization, trade also allows firms to achieve higher and
more efficient levels of production. Finally, as a means of competitive entry, FDI may
result in lower domestic prices and higher quality services for consumers.

The next two chapters in Part IT of the report discuss the importance of making
international markets for mass media products function better by removing various barriers to
entry and promoting intellectual property protection. Governmental barriers to open
competition take many forms. With respect to FDI, the most direct entry barriers are laws
that restrict foreign ownership of domestic media properties. Moreover, the failure of some
public authorities to provide adequate intellectual property protection for mass media
products reduces competition by lowering the incentive of firms to create the entertainment
and informational programming -- the software -- that fuels the mass media industry. Thus,
in Chapters 6 and 7, we discuss the U.S. rules that set limits on foreign ownership of U.S.
broadcast and certain other radio licenses, and international copyright issues.

The second goal that we have mentioned is that existing domestic rules and policies
should no longer impede the ability of U.S.-based firms to compete effectively
internationally. Leading analysts contend that promotion of competition among firms in
domestic markets will enhance the intermational competitiveness of those firms. According to
these arguments, domestic rivalry forces firms to become efficient and innovate, thus putting
them in a better position to be more effective competitors abroad.2¢/

One focus of recent FCC proceedings has been to evaluate the effects of longstanding
FCC rules on the ability of radio and television broadcasters, television networks, and cable
operators to participate in the highly competitive domestic mass media marketplace.2
This report emphasizes the effect of the FCC’s rules on mass media firms’ ability to compete
internationally. In Chapters 8 through 10, we reexamine several of the FCC’s mass media
crossownership restrictions, its broadcast national multiple ownership rule, and its financial

226/ Porter, supra note 9, at 117-22.

227/ Review of the Policy Implications of the Changing Video Marketplace, Notice of
Inquiry, 6 FCC Rcd 4961 (1991); Revision of Radio Rules and Poljcies, Report
and Order, 7 FCC Rcd 2755 (1992); Amendment of Part 76, Subpart J, Section
76,501 of the Commission’s Rules and Regulations to Eliminate the Prohibition on

Common_Ownership of Cable Television Systems and National Television
Networks, Second Further Notice of Proposed Rulemaking, 7 FCC Red 586
(1991).
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interest and syndication rules to ascertain their effect on U.S. global competitiveness. In
Chapter 11, we discuss the U.S. policy of "localism" in light of these international concerns.

Generally, NTIA’s recommendations are designed to encourage a free, open, and
competitive marketplace, to ensure that the mass media in the United States provide all U.S.
citizens with the information and entertainment they need. Competition in an open
marketplace is the best guarantor of both diversity and affordability for consumers.

Government’s role in encouraging free and open markets is to move aggressively to
eliminate regulations that are simply inhibiting the development of competition and to reform
or refocus regulations that may be playing some role in preventing anticompetitive conduct or
serving some other important public purpose, but are doing so in an unnecessarily restrictive,
efficiency-reducing fashion,

Often, incumbent industry players have vested interests in maintaining the regulatory
status quo and fight the removal or reform of regulations that may be limiting competition in
their markets. In these circumstances regulators often hesitate to act until an industry is in
jeopardy, at which point changes in regulations may only have a limited effect. We think the
better course is for government to actively review its regulatory structures, and weed out
those elements that are unduly restrictive and are preventing consumers from realizing the
full benefits of competition, while maintaining regulatory restrictions only when shown to be
necessary. In the international arena, this analysis is complicated by the market-closing
activities of other countries. Although the United States is working vigorously to eliminate
unwarranted and anticompetitive governmental restrictions in other countries, NTIA believes
it is necessary to remove such restrictions where they exist in U.S. regulations, as well.

7
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Chapter 6
THE FOREIGN OWNERSHIP RULES

I. INTRODUCTION

As we discussed in Chapter 2, one of the more noteworthy characteristics of the recent
globalization of mass media is the dramatic increase in the incidence of foreign direct
investment (FDI) in both the United States and abroad. This activity has occurred in varying
degrees in virtually all sectors of the mass media industry. Some of the more prominent
recent examples of FDI in the United States include the purchases by Sony and Matsushita of
major Hollywood studios. On the other side of the equation, FDI by U.S.-based firms
abroad has taken place in cable systems in the United Kingdom, Israel, Sweden, and France,

and in joint ventures with European programmers.2¥’

In contrast, FDI in broadcasting has been extremely limited. Although the European
Community (EC) and countries in other areas are privatizing their broadcast industries, the

level of U.S. investment in foreign broadcast markets is negligible 22

Similarly, the level
of foreign investment in broadcast properties in the United States is very low.2Y A major
reason for this is the existence in most countries, including the United States, of laws

limiting the amount of foreign investment permitted in broadcast properties.2Y

The focus of this chapter is to analyze the effects of the one major statutory impediment
to FDI in broadcasting in this country. Section 310(b) of the Communications Act ("the
foreign ownership rules") limits the amount of foreign investment permitted in broadcast

discussion of ownership interests and activities of a number of global media
companies, see infra Appendix C.

229/ Foreign Ownership: Salvation or Selling Out?, Broadcasting, July 15, 1991, at 36.

230/ Alfred Sikes, Chairman, FCC, Globalization of the Telecommunications Market:
Foreign Investment Issues 4 (remarks before the European Institute’s Conference on
"European Investment in the United States: Unity and Fragmentation in the
American Market") (Sept. 23, 1991) (Sikes Speech).

228/ See infra Chapter 8 at note 459; infra Appendix C at C-5, C-6, and C-17. For a

231/ Another reason for the limited amount of U.S. investment in foreign broadcast
properties i§ that most countries have very few private broadcast stations. For a
profile of other countries’ mass media industries and Jaws, see infra Appendix D.
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properties.2¥ In the United States, broadcasting is the only mass medium subject to these
restrictions.

This limitation on foreign investment has the potential of handicapping the broadcast
industry in the current video marketplace. Today, broadcasters face unprecedented
competition from multichannel video providers, and yet broadcasting is the only mass
medium prevented by statute from realizing the potential benefits of FDI, These benefits
could include increased opportunities for U.S. broadcasters and related firms to invest in
foreign markets, as well as increased capital for U.S. broadcasters, resulting in a more
efficient allocation of resources within the industry, and the ability to better serve their
communities. Although currently there is little foreign investment in cable television in the
United States,2¥ in the future, the disparate treatment these rules create could potentially
burden broadcasters vis-a-vis their cable competitors in attracting capital. Because the
television networks are themselves major broadcasters, the current prohibitions disable them
from attracting the type of foreign investment that the major studios and other program
producers can attract.

Moreover, these restrictions in the U.S. broadcast market, at least as routinely and as
conservatively applied as they currently are, provide no incentives for foreign governments to
open their broadcast markets to greater foreign participation. For a number of reasons, the
United States has the most extensive, well developed, and competitive broadcast industry in
the world. Were entry barriers to foreign firms in broadcasting liberalized around the globe,
it is likely that the opportunities for the U.S. broadcast industry would exceed any
concomitant risks in the U.S. market. To the extent that U.S. regulators’ current
interpretation of the limits on foreign ownership in Section 310(b) is inhibiting such broader
liberalization, we may simply be "shooting ourselves in the foot” by undermining the
development of international opportunities in an industry in which U.S. broadcasters are
uniquely well suited to compete.

N
|
[\
S

47 U.S.C. § 310(b) (1988).

|

[\
|8
D
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Although there are some instances of foreign investment in cable, these instances
are few In number. For example, the Canadian company Maclean Hunter Cable
TV serves over 500,000 cable subscribers in New Jersey, Florida, and Michigan.
Another Canadian company, Rogers American Cablesystems Inc., owns two
systems in Alaska. 60 Television & Cable Factbook, Cable & Services Vol., Pt,
1, at D-1900, D-1917 (1992 ed.).

|
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The original justification for imposing the foreign ownership rules, protection of U.S.
national security, is no longer as persuasive as it was when the precursors of the existing
rules were enacted in 1912 and 1927. While other rationales are sometimes advanced for the
rules, NTIA believes that legitimate public policy concerns underlying such restrictions
(including remaining national security concerns) can be addressed by approaches that offer
greater opportunities for FDI than the present rules provide, at least as applied currently.

In light of these anomalies, NTIA believes that the FCC should conduct a rulemaking to
liberalize its application of the current restrictions. Section 310(b)(4) restricts the granting of
licenses to companies if the parent company of a corporate applicant is more than twenty-five
percent foreign controlled, “if the Commission finds that the public interest will be served by
the refusal or revocation of such license."2¥ Thus, the FCC has the discretion to allow
foreign interests to control more than twenty-five percent of a holding or parent company of
an applicant unless the public interest would otherwise be served. In doing so, the FCC
would conform more closely to the plain language of the statute. We propose that the FCC’s
rulemaking should outline the principles under which it can use its discretion under Section
310(b)(4) to allow investment by foreign entities in broadcast properties in the United States.

This chapter first analyzes the legislative history of Section 310(b) and compares the
restrictions of Section 310(b) to similar broadcasting restrictions in other countries. We then
discuss whether the national security concerns that originally animated passage of the foreign
ownership rules continue to justify application of the rules to broadcasting, and analyze the
benefits and costs that may result from liberalizing the application of the rules.

II. THB FOREIGN OWNERSHIP LIMITATIONS OF SECTION 310(b)

Section 310(b) restricts foreign ownership interests in certain types of radio licenses --
broadcast, common carrier, aeronautical en route, and aeronautical fixed services.2¥

234/ 47 U.S.C. § 3100b)(4).

233/ Section 310(b) of the Communications Act provides that:

No broadcast or common carrier or aecronautical en route or acronautical
fixed radio station license shall be granted to or held by--

(1) any alien or the representative of any alien;
(2) any corporation organized under the laws of any foreign
government;
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Because this report addresses mass media globalization, this chapter focuses on the restriction

as it applies to broadcast licenses.2Y

(3) any corporation of which any officer or director is an alien or of
which more than one-fifth of the capital stock is owned of record or
voted by aliens or their representatives or by a foreign government or
representative thereof or by any corporation organized under the laws of
a foreign country;

(4) any corporation directly or indirectly controlled by any other
corporation of which any officer or more than one-fourth of the
directors are aliens, or of which more than one-fourth of the capital
stock is owned of record or voted by aliens, their representatives, or by
a foreign government or representative thereof, or by any corporation
organized under the laws of a foreign country, if the Commission finds
that the public interest will be served by the refusal or revocation of
such license.

47 U.S.C. § 310(b).

236/ Section 310(a) prohibits "any foreign government or the representative thereof"
from holding any "station license required under this chapter." 47 U.S.C. § 310(a)
(1988). One of the problems of interpretation with respect to Section 310(a) is the
lack of a clear definition of "foreign government or representative thereof.” Due to
privatization of broadcasting and common carrier entities worldwide, and the
emergence of an increasing number of communications entities with a partial
governmental interest, the application of Section 310(a) may increasingly be
invoked to block certain investments by foreign entities that were not contemplated
at the time the statute was drafted.

|

The FCC requires foreign (and domestic) news organizations to obtain authorization
from the FCC to operate satellite newsgathering (SNG) terminals in the United
States. News organizations use SNG terminals to send, via satellite, audio and
video news reports to their home offices for broadcast to their viewers and
listeners. The FCC typically licenses use of these terminals to independent, private
news organizations, which allows them to operate their SNG terminals in the
United States to cover events requiring occasional or short-term transmission.
However, if a news organization is a representative of a foreign government,
Section 310(a) prohibits the FCC from granting it a license to operate its SNG
terminal in the United States.

The FCC may have some flexibility in interpreting what constitutes a
"representative” of a foreign government under Section 310(a); however, such
flexibility is legally untested. Moreover, U.S. newsgathering organizations express
concerns that the FCC does not have sufficient flexibility to consider more
appropriate treatment of some foreign government-controlled news organizations
that have no autonomy or editorial license (e.g., in China, Jordan, Saudi Arabia).

76



Sections 310(b)(1) and (2) bar an alien or a foreign corporation from obtaining a U.S.
broadcast license. However, foreigners can hold interests in corporations that hold licenses.
Under Section 310(b)(3), an alien or foreign corporation can hold up to a twenty percent
interest in a corporation that holds such a license.

As noted above, Section 310(b)(4), the so-called "holding company" provision, states
that no license shall be granted if more than twenty-five percent of the capital stock of the
holding company or parent company controlling2Z the licensee is owned of record or
voted by aliens "if the Commission finds that the public interest will be served by the refusal
or revocation of such license."&¥ This provision seems to contemplate a permissive
regime in which foreign ownership of a holding company is allowed unless the FCC makes
an affirmative finding that the public interest will be served by restricting the grant of a
license to a holding company arrangement in which foreign interests own more than twenty-
five percent of the holding company. In practice, however, applicants controlled by a
holding company with more than twenty-five percent foreign ownership essentially have been
deemed to need a "waiver" of the twenty-five percent limitation. Even construed in this

Therefore, it may be reasonable to interpret Section 310(a) to allow all foreign-
owned newsgathering organizations to be licensed to operate their own SNG
terminals in the United States, so long as the original national security concerns
that animated passage of the prohibition are not implicated. The FCC appears to
be moving in this direction. Recently, the FCC and the Canadian Department of
Communications reached a mutual understanding under which the authorization
procedures for use of SNG equipment between the two countries will be greatly

streamlined. See, e.g., FCC and Canadian Department of Communications Reach

Understanding on Cross-Border Roaming of Satellite Newsgathering Units, Mimeo
No. 24377 (PCC News Release, Aug. 12, 1992).

237/ For purposes of Section 310(b)(4), the FCC views a "controlling” interest as a
majority interest, j.¢., 50% or more, in the licensee. Peoria Community
Broadcasters, 79 FCC 2d 311, 317 (1980).

In some cases, alien ownership is not permitted even though it does not exceed the
statutory benchmarks of Sections 310(b)(3) and (b)(4). These cases occur when the
PCC determines that “the alien will exercise de facto control over the licensee."”
Millicom Inc,, 4 FCC Rcd 4846 (1989).

=

The provision also prohibits any alien from serving as an officer of such holding
company or parent company and does not allow more than 25% of the directors of
the board of such a company to be an alien. 47 U.S.C. § 310(b)(4).
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manner the FCC has much discretion to permit holding company ownership interests of more
than twenty-five percent.2¥

III, LEGISLATIVE HISTORY OF SECTION 310(b)

Congress first regulated foreign ownership of radio licenses in the Radio Act of 1912
(the 1912 Act). National security concerns animated passage of the foreign ownership
restrictions. Prior to passage of the 1912 Act, there were no restrictions on radio, and any
transmitter could be blocked by a more powerful transmitter in the same area. In the event
of war or strained relations between the United States and a foreign country, it was thought
that a foreign-controlled radio station could present a serious national security risk by its
ability to interfere with American communications, 2%

In response to this concern, Section 2 of the 1912 Act permitted issuance of U.S. radio
licenses only to American citizens. The limitations of this provision quickly became
obvious. It failed to prevent foreign entities from obtaining de facto control of radio
companies operating within the United States. 2

In order to address the shortcomings of the 1912 Act, Section 12 of the Radio Act of
1927 (the 1927 Act) contained more comprehensive restrictions on foreign ownership of
radio licenses. It provided that:

[
(8
\ND
S

See, e.g., Data General Corp. and Digicom, Inc,, 2 FCC Red 6060 (1987);
Applications for Consent to Transfer of Control of Hughes Communications, Inc.

from an Independent Voting Trust to General Motors Corp., 59 Rad. Reg. 2d
(P&F) 502 (1985).

|

240/ Ennis & Roberts, Foreign Ownership in US Communications Industry: The Impact
of Section 310, 19 Int’l Bus. Law. 243, 243 (1991) (citing A Bill to Regulate Radio
Communication, Hearing on HR 15357 before the House Committee on the
Merchant Marine and Fisheries, 62nd Cong., 2d Sess. 70 (1912) (statement of Lt.
Comm. David W. Todd)).

241/ See Hearings on H.R. 830! Before the House Comm. on Interstate and Foreign
Commerce, 73d Cong., 2d Sess. 53 (1934) (statement of Sec. of the Navy) ("[t]he

wording of this section failed to prevent foreign ownership of radio companies
operating within the United States") (Hearings on H,R, 8301).
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The station license required hereby shall not be granted to, or after the granting
thereof of such license shall not be transferred in any manner, either voluntarily or
involuntarily, to (a) any alien or the representative of any alien; (b) to any foreign
government, or the representative thereof; (¢) to any company, corporation, or
association organized under the laws of any foreign government; (d) to any
company, corporation, or association of which any officer or director is an alien, or
of which more than one-fifth of the capitol stock may be voted by aliens or their
representatives or by a foreign government or representative thereof, or by any
company, corporation, or association organized under the laws of a foreign

country, %%

Like Section 2 of the 1912 Act, Section 12 was primarily based "upon the idea of preventing
alien activities against the Government during the time of war."#¥ One event appears to
have been important in shaping this provision. In the opening days of World War I,
German-controlled "wireless telegraph” stations had communicated with German naval
vessels off the East coast of the United States and wamned them to seek cover. 2/

Although the legislative history is sparse, it does indicate that other incidents occurred.
Regarding the 1927 Act, the Secretary of the Navy testified before Congress that:

[T]he lessons that the United States had leamned from the foreign dominance of the
cables [telegraph] and the dangers from espionage and propaganda disseminated
through foreign-owned radio stations in the United States prior to and during the
[First World] war brought about the passage of the Radio Act of 1927, which was
intended to preclude any foreign dominance in American radio . . . 2¥

In the same hearings, the Director of Communications Division, Office of Naval
Operations, remarked:

242/ Pub. L. No. 69-632, ch. 169, § 12, 44 Stat. 1162, 1167 (1927) (repealed 1934).

243/ 68 Cong. Rec. 3037 (1927) (statement of Sen. Burton K. Wheeler).

244/ See Ennis & Roberts, supra note 240, at 243 (citing Opens Wireless Today, N Y.
Times, Sept. 10, 1914, at 6).

245/ See Hearings on H.R. 8301, supra note 241, at 26.
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Due to the lessons of the World War, the Navy Department . . . recommended
Government ownership of all radio. Congress did not approve this, but in lieu
thereof enacted legislation [1.e., the 1927 Act] requiring private ownership and
operation, with positive assurance that radio would be owned by United States
citizens, that directors and officers of radio companies would be United States
citizens, and that four fifths of the stock would be in the hands of United States

citizens.2¢

The foreign ownership rules adopted as Section 310(a) of the Communications Act of
1934 (the 1934 Act) (now Section 310(b)) were essentially the same as Section 12 of the
Radio Act of 1927, except for two significant changes. Section 12 had prohibited the
granting of a station license to a company "of which more than one-fifth of the capital stock
may be voted by aliens."#Z The 1934 Act limited the scope of this prohibition by
providing that no license would be granted to a company in which more than one-fifth of the
capital stock "is owned of record or voted by" aliens or their representatives. The purpose
of this change was, in part, to "guard against alien control and not the mere possibility of
alien control."%#¥ The "owned of record" language was designed to limit application of

the statute to record ownership of a corporation’s stock as shown on its books.2?

Second, a new provision, Section 310(a)(5) (now Section 310(b)(4)), was added. The
section sought to prevent alien-controlled parent companies from circumventing the section’s
national security goals by creating domestic wholly-owned subsidiaries that were allowed to
hold licenses. The section also permitted foreign ownership interests of holding companies
to exceed twenty percent to avoid "seriously handicap[ping] the operation of [holding
companies] that carry on international communications and have large interests in foreign

246/ Id, at 23.

&

47 Radio Act of 1927, § 12, 44 Stat, at 1967.

248/ S. Rep. No. 781, 73d Cong., 2d Sess. 7 (1934).

|
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Watkins, Alien Ownership and the Communications Act, 33 Fed. Comm. L.J. 1, 8
(1981) (citing Hearings Before the Comm. on Interstate Commerce of the United
States Senate on S, 2910, 73d Cong., 2d Sess. 122-25 (1934)).
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countries in connection with their international communications."2% Thus, Congress
recognized in 1934 that because U.S. firms are involved in international telecommunications
markets, their interests should be taken into account.

Since adoption of the 1934 Act, only minor changes to Section 310(b) have been made.
In 1964, Section 310 was amended to allow licensing of alien amateur radio operators within
the United States under certain circumstances.2Y In 1974, the statute was amended to
narrow the types of licenses -- broadcast, common carrier, aeronautical en route, and
aeronautical fixed services -- to which Section 310(b) applies, and to exempt safety and
special and experimental radio services -- such as truckers, shippers, and microwave relay
station operators -- from the restrictions.z2

In 1976, the FCC rejected a proposal to apply the foreign ownership rules of Section
310 to cable television systems.Z¥ The FCC found that foreign investment in cable was
limited and posed no threat to national security or to the development of cable.2¥ The
FCC distinguished cable operators from broadcasters on the ground that "the totality of a

250/ S. Rep. No. 781, 73d Cong., 2d Sess. 7 (1934). Section 310(a)(5) provided that
no license was to be granted or held by:

[alny corporation directly or indirectly controlled by any other corporation of
which any officer or more than one-fourth of the directors are aliens, or of
which more than one-fourth of the capital stock is owned of record or voted,
after June 1, 1935, by aliens, their representatives, or by a foreign
government or representative thereof, or by any corporation organized under
the laws of a foreign country, if the Commission finds that the public interest
will be served by the refusal or the revocation of such license.

Communications Act of 1934, Pub L. No. 73-416, § 310(a)(5), 48 Stat. 1064, 1086
(1934) (codified as amended at 47 U.S.C. § 310(b)(4) (1988)).

251/ Act of May 20, 1964, Pub L. No. 88-313, 78 Stat. 202 (1964).

252/ Act of Nov. 30, 1975, Pub. L. No. 93-505, 88 Stat. 1576 (1974). Many cable
system operators had been subject to the foreign ownership restrictions due to their
status as licensees of microwave relay stations.

253/ Amendment of Parts 76 and 78 of the Commission’s Rules to Adopt General

Citizenship Requirements for Operation of Cable Television Systems and for Grant
of Station Licenses in the Cable Television Relay Service, Report and Order, 59
FCC 2d 723 (1976) (Cable Television Citizenship Requirements).

254/ Id. at 726.
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cable operator’s program content control does not approach that required of a
broadeaster. "% At that time, most programming viewed by cable subscribers was

supplied by broadcast stations.ZY

IV. OTHER COUNTRIES: FOREIGN OWNERSHIP RESTRICTIONS

In many countries, broadcasting is performed solely by the govermment. In these
countries, private individuals and companies, regardless of their nationality, cannot own
broadcasting stations.

Of the countries that permit private ownership of broadcast stations, many have foreign
ownership rules similar to those of Section 310(b). Table 6.1, below, summarizes the
foreign broadcast and cable ownership restrictions of the seventeen countries, including the
United States, with the largest gross national products in 199027 As Table 6.1
demonstrates, eleven of the seventeen countries permit some degree of foreign ownership of
broadcast facilities, ranging from a low of fifteen percent in Australia to the regimes of the
United Kingdom, and Italy, which permit foreign ownership of a "non-controlling"2¥ or
non-majority interest in broadcast properties.2? Several countries permit a degree of

255/ Id. at 727.

256 1d. at 726.

257 The World Bank, The World Bank Atlas 1991, at 6-9 (1991).

258/ The definition of "control” varies by country. In the United Kingdom, for
example, control is defined as more than a 50% ownership interest, but an
ownership interest of 30% or more creates a rebuttable presumption of de facto
control. See The Broadcasting Act, 1990, schedule 2, part 1. In Italy, foreigners
are not allowed to own a majority of shares in a licensee. 6 Euromedia Regulation,
Oct. 22, 1990, at 8.

259/ As Table 6.1 shows, Germany and Sweden have no formal restrictions on foreign

ownership, although NTIA knows of no commercial stations in those countries that
are controlled by foreign interests. In Germany, no entity, foreign or domestic, is
permitted to own more than a 49% interest in a broadcast property. Telephone
conversation with Peter H. Ziemons, U.S. Embassy, Bonn, Germany (Dec. 2,
1992). In Sweden, there is only one commercial broadcast station, TV4, The
license for that station restricts foreign ownership to 30%. Letter from Louise
Bonbeck, First Secretary, Ministry of Culture of Sweden, to National
Telecommunication and Information Administration 1 (Apr. 6, 1992) (on file at
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Country Foreign Ownership | Percentage of Foreign
Permitted Ownership Permitted
Broadcast | Cable | Broadcast Cable
United States Yes Yes 20-25 % (a) 100%
Japan Yes Yes 20% 20%
Germany, Fed. Rep. of Yes No (b) N/A
France Yes Yes 20%(c) 100%
Italy Yes (d) non-controlling(e) N/A
United Kingdom Yes Yes 30-50%(f) 100%
Canada Yes Yes 20%(g) 20%(g)
China No No N/A N/A
Brazil Yes Yes 30% N/A
Spain Yes @) 25% N/A
India No No N/A N/A
Australia Yes No(h) 15-20 % (i) N/A
Netherlaads No No N/A N/A
South Korea No No 33% N/A
Switzerland No No(j) N/A N/A
Mexico No No(k) N/A N/A
Sweden Yes(l) Yes (m) (m)
Source: compiled from individual country sources and embassics, where available; otherwise, JTA and the Library of

Congress.

See supia at p. 77.

There are no formal restrictions. The 16 German Laender grant licenses independently.

Generally, the foreign ownership rules of France and other EC-member countries apply only to entities of
non-EC member countries.

The cable industry is not regulated.

Only non-EC foreign owners are restricted to a non-controlling interest.

Control is defined as an interest of more than 30 to 50%, depending on the circumstances.

No single foreign shareholder may own more than 10% of the stock of a broadcasting or cable company.
Cable has not been introduced in Australia.

No individual foreigner may own more than 15% of the issued capital or voting rights in a broadcast
company and aggregate foreign ownership in a broadeast company may not exceed 20%.

Virtually all TV broadcast transmission takes place over a cable system operated by the state monopoly.
A receatly passed law that would allow up to a 49% foreign ownership interest of cable facilities has not
yet gone into effect.

The first private station went on the air Jan. 1, 1992,

No formal restrictions exist. The license of the only commercial broadcast station, TV4, restricts foreign
ownership to 30%.

Table 6.1: Foreign Ownership Restrictions

NTIA).
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foreign ownership similar to the twenty to twenty-five percent permitted in the United States.
For instance, Japan, France, and Canada permit a twenty percent foreign ownership interest,
and Spain permits a twenty-five percent interest, in broadcast properties.

All of the countries that allow foreign ownership of broadcast facilities also allow
foreign ownership of cable companies. As Table 6.1 demonstrates, regulations on foreign
ownership of cable facilities tend to be less restrictive than those that apply to broadcasting.
The United States and the United Kingdom have no restrictions on foreign investment in
cable systems.2? In Spain and Italy cable is not regulated. As a result, some foreign
investors apparently have made investments in cable facilities in those countries in the hope

that future regulation will not include restrictive foreign ownership rules,28Y

The prospects for relaxation of foreign ownership rules in countries other than the
United States vary. Switzerland, which currently has a state-run monopoly broadcasting
service, is considering legislation that would allocate new broadcast frequencies for
commercial use, and would repeal foreign ownership restrictions.2% In addition, Eastern
European countries are formulating broadcast regulations designed to attract much needed
investment, presumably by foreigners, to their antiquated broadcasting services. Hungary
recently adopted broadcasting legislation that, when it takes effect, would permit partial
foreign ownership of previously government-owned broadcast and cable licenses. 2
Despite these developments, most countries in the world continue to maintain significant
restrictions on foreign ownership of broadcast and cable television systems.2

260/ The United Kingdom liberalized its foreign ownership restrictions with respect to
cable in 1990.
261/ In other countries, restrictions on foreign investment in broadcast or cable are not

always clearly defined as an element of national policy. PFor example, in Germany
there is no national regulatory agency that manages the issuing of broadcast licenses
or cable franchises.

262/ Telephone conversation with Yvana Ensler, Embassy of Switzerland (Dec. 2,

1992).

263/ Telephone conversation with Howard Clark, Second Secretary, U.S. Embassy,
Budapest, Hungary (Oct. 1992).

264/ As discussed in the next section, the growth of video channels has minimized the
national security concerns that many of these restrictions originally sought to
address.

84



V. LIBERALIZATION OF THE FORBIGN OWNERSHIP RULES
A. Need for the Rules: National Security Issues

An initial question is whether there is a need for the foreign ownership restrictions in
the United States. As a general principle of public policy, absent a demonstrable need such
as the protection of national security, foreign investment restrictions should be avoided,
because they reduce efficiency in the marketplace and impede the introduction of new

technologies. 28

At the time of the passage of the foreign ownership restrictions of the 1927 Act, its
drafters were principally concerned that U.S. radio facilities had been used to communicate
with German ships during World War 1.2 The drafters wanted to prevent this type of
national security breach in the future. In today’s world, the risks posed by a foreign-owned
broadcaster using its facilities to communicate with an enemy of the United States during
wartime are remote. First, under the Communications Act, the President has the authority to
close or use any U.S. radio stations, including broadcast stations, during wartime or a
national emergency, in the interest of national security or defense.2Z Second, those
wanting to communicate from within the United States have many means of doing so other
than broadcasting, including the use of private radio licenses, which are not restricted by the

Act.

The other primary purpose of the foreign ownership rules of the 1927 Act -- to prevent
foreigners from using broadcast facilities to spread propaganda in time of war -- has also

265/ Prohibitions or restrictions on foreign investment generally tend to restrict the
creation and exchange of goods, services, and innovative techniques. As such,
restrictions on foreign investment hamper the ability of countries to specialize in
particular industries or skills, allocate resources more efficiently, and attract foreign
capital. See, e.g., Graham & Krugman, supra note 23, at 45-47,

266/ The concern that animated the foreign ownership restrictions of the 1912 Act, the
ability of a foreign-controlled radio station, in an unregulated environment, to block
the transmission of a less powerful station, is not relevant today. Under the
Communications Act and FCC regulations, the FCC is prohibited from issving
licenses to applicants that would interfere with existing broadcast stations. See 47
U.S.C. § 303(£)(1988); 47 C.F.R. § 73.606 (1952).

267/ See 47 U.S.C. § 606(c)(1988).
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decreased in relative importance.2¥ At the time of the 1927 Act, there were only a few
hundred broadcast radio stations in the United States, 2 and commercial television did not
exist. Today, there are over 11,000 broadcast radio stations and over 1,500 broadcast
television stations.ZY The fear that some fraction of these stations could somehow spread
propaganda in such a way as to threaten national security is unrealistic. The American
media system is sufficiently large and diverse to withstand an attempt to subvert the will of
the American people through foreign-owned broadcasting. The thousands of other electronic
and print media outlets would also be heard.ZZl Moreover, to the extent such risks exist
during wartime or national emergency, the President’s ability to seize or use broadcast
stations during these times addresses them.ZZ

Some may argue that foreign control of a broadcast television network, such as ABC,
NBC, or CBS, could pose a propaganda risk in non-wartime situations. These concerns
seemn largely speculative. In the United States, foreign ownership is permitted in all other
forms of mass media. Foreigners may invest jn cable operators, program producers,
newspapers, magazines, or any other form of mass media to any extent they wish. While
there is much debate about the quality of television programming, there has not been credible

[\
(0.2
~

Although the legislative history expresses concern that foreign-owned stations
during World War I posed the danger of spreading propaganda, it does not
elaborate on the extent of this danger or whether such propaganda was actually
disseminated, although it is worth noting that commercial radio broadcasting in the
United States did not begin until 1920. See Hearings on H.R, 8301, supra note
241, at 8.

269/ See National Broadcasting Co., Inc. v, United States, 319 U.S. 190, 211 (1943)
(there were almost 600 stations in 1925).

In 1912, when the original foreign ownership rules were enacted, broadcasting did
not exist.

270/ Broadcast Station Totals as of November 30, 1992, Mimeo No. 30979 (FCC News
Release, Dec. 15, 1992).

271/ There are currently over 11,000 cable systems and 1,600 daily newspapers in the
United States, National Cable Television Association, Cable Television
Developments 4-A (Oct. 1992); American Newspaper Publishers Association, Facts

About Newspapers *91, at 2 (1991) (1990 data).
272/ Sec 47 U.S.C. § 606(c), discussed supra at text accompanying note 267.
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evidence that foreign owners of program production firms Jocated in the United States are

engaging in “propaganda, "2

Although FCC members have spoken forcefully of the need to eliminate the current
foreign ownership restrictions for broadcasters,Z¥ earlier FCC decisions had extended
application of the restrictions beyond the original congressional intent. These cases expanded
the original notion of "national security” to include concerns about protecting some
unspecified cultural values associated with broadcasting. For example, in Wilner &
Scheiner, the FCC said that “Section 310(b) reflects the broader purpose of ’safeguard[ing]
the United States from foreign influence’ in the field of broadcasting."2¥ The FCC’s
expanded interpretation -- beyond national security concerns -- of the purpose of Section
310(b) resulted in use of the statute to prevent investment in broadcast properties that were
“passive” or "insulated" from control of the properties, such as limited partnerships, trusts,
and preferred stock.Z¥ The reasons that the FCC invoked to apply the foreign ownership
restrictions to such passive investment are similar to the "cultural sovereignty" arguments
that the United States has opposed when the EC sought to justify imposition of program

273/ Although some have alleged that MCA, the producer of "Mr. Baseball," changed
the film’s script after Matsushita purchased MCA to portray Japanese baseball
players more favorably, the making of these changes does not constitute the
spreading of propaganda. See, e.g., Cinema Meets the Real World, Chi. Trib.,
Nov. 30, 1991, at C22.

274/ Sikes Speech, supra note 230, at 4-8.

275/ Request for Declaratory Ruling Concerning Citizenship Requirements of Sections

301(b)(3) and (4) of the Communications Act, as amended, 103 FCC 2d 511, 516-
17 (1985) (interpreting Sections 310(b)(3) and (b)(4)) (citing Kansas City
Broadcasting Co., 5 Rad. Reg. (P&F) 1057, 1093 (1952)) (Wilner & Scheiner),
cited with approval in Primemedia Broadcasting, Inc., 3 FCC Red 4293, 4294

(1988) (interpreting Sections 310(b)(3) and (b)(4)) (Primemedia); Seven Hills
Television Co., 2 FCC Red 6867, 6875-76 (1987) (interpreting Section 310(b)
generally).

276/ See, e.g., Primemedia, 3 FCC Red at 4295; Request for Declaratory Ruling
Concerning_the Citizenship Regquirements of Sections 310(b)(3) and (4) of the
Communications Act of 1934, as amended, 1 FCC Rcd 12 (1986); Wilner &
Scheiner, 103 FCC 2d at 511.

"Insulated" or "passive" investments are those in which the investor functions
essentially as a subordinated lender and has no control over the corporate affairs of
the licensee.
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quotas in its Broadcast Directive. Given the clear congressional intent of protecting national
security when it enacted the foreign ownership restrictions, the legal basis on which these
cases rest is questionable.

We thus conclude that the Section 310(b) restrictions no longer are needed for their
original purposes. We now analyze further the benefits of altering this prohibition.

B. Potential Benefits of Liberalizing the Foreign Ownership Rules

Modifying the application of the foreign ownership rules, to the extent it sets an
example for similar liberalization in other countries, could offer major opportunities for
expansion by U.S. broadcasters into foreign markets. The United States has the best
developed, most sophisticated commercial broadcasting system in the world. The substantial
experience and expertise that U.S. broadcasting firms have gained over the years could be
brought to bear in the large number of foreign markets, including both developed and
developing countries, that are just beginning to move toward, or are substantially expanding,
their commercial broadcasting system.

The rules, at least as they are currently applied, may indirectly hamper the ability of
U.S. broadcasters to invest in mass media properties in other countries. As the previous
section demonstrates, most countries have foreign ownership restrictions applicable to
broadcasting, and in many cases, to cable. Although American broadcasters are uniquely
sitvated to compete in the world broadcasting market, the U.S. foreign ownership rules
provide a disincentive to other countries to liberalize their foreign ownership rules. In fact,
Table 6.1% indicates that the foreign ownership rules of many countries seem to be
modeled on the twenty percent foreign ownership restriction of the U.S. rules. Rather than
maintain the status quo, the United States could encourage other countries to liberalize their
foreign ownership rules by liberalizing its own. The foreign ownership rules of other
countries limit consumer welfare in those countries as the U.S. rules do in the United States.
Further liberalization of foreign broadcast ownership restrictions would promote economic
efficiency and innovation in the international broadcast marketplace, while providing greater
opportunities for U.S. investment overseas.

277/ See discussion supra at p. 83.
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As noted above, the U.S. television broadcast industry faces powerful competition from
multichannel video providers, while the U.S. radio industry is experiencing financial
difficulties.Z¥ Liberalization of the foreign ownership rules raises at least the potential for
injecting increased capital into the American broadcasting industry .2

Because broadcasting is the only U.S. mass medium to which the foreign ownership
rules apply, liberalizing the rules would permit the market to operate more freely by
providing an opportunity for foreign investment in broadcasting as well as some of its mass
media competitors, such as cable and DBS. In the Cable Television Citizenship
Regquirements proceeding,2¥ the FCC justified its decision not to apply the foreign
ownership rules to cable systems, in part, on potential benefits to the cable industry from
having access to foreign capital. 22 This argument applies with equal force to the
broadcast industry today. By acting as a barrier to entry to potential investors, the rules
limit the possibility that such investors could increase the efficient operation of the broadcast
industry.2% The fact that there has not been substantial foreign investment in cable
systems to date may indicate that even if the FCC's foreign ownership rules are liberalized,
substantial foreign investment in broadcasting is not likely. However, it may simply suggest
that fears about extensive foreign ownership of U.S. broadcasting are overstated.

In addition, liberalization of the rules could result in improved programming quality, to
the benefit of U.S. viewers and listeners. An infusion of capital, whether from domestic or
foreign sources, into broadcast operations may increase broadcasters’ ability to obtain more
desirable national or local programming. This, of course, would enhance a broadcaster’s

278/ See Revision of Radio Rules_and Policies, Report and Order, 7 FCC Rcd 2755,

2758-61 (1992); Majority of Radio Stations Operating at Loss, Broadcasting, Aug.
26, 1991, at 17.

279/ For a further discussion of the economic consequences of FDI, see supra Chapter 2
at pp. 15-16.

280/ 59 FCC 2d 723 (1976).
281/ Id. at 727.

282/ Chairman Sikes of the FCC has also emphasized that international investment will
increase competition in the domestic marketplace, encouraging firms to become
more efficient and innovative. Sikes Speech, supra note 230, at 7.
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ability to serve its community, as well as its profits. Any improved profitability might
enable a broadcaster to expand its operations. 2

Foreign investment would not harm the strongly "local™ nature of U.S. broadcasting.
One of the common criticisms of FDI in other industries is an asserted tendency on the part
of foreign-owned firms to keep the "good" jobs home or shift complex activities such as
research and development to their home country.2# If foreigners are allowed to purchase
a greater share of broadcast properties, the potential for these effects is very small. A U.S.
broadcast licensee by its very nature is bound to its community. The FCC requires each
broadcaster to provide programming that meets the needs of its audience, to reach with its
signal its entire community of license, and to locate its studio within the contours of its
community of license. The practical effect of liberalizing these rules is that at least some
U.S. stations could have a stronger financial basis to serve their communities and provide

employment for U.S. broadcast workers.
C. NTIA’s Proposal

As the discussion above demonstrates, the benefits of removing the foreign ownership
restrictions in Section 310(b), in terms of potential increases in investment opportunities
overseas in foreign media markets, sources of investment in domestic broadcast firms, and
quality of programming, substantially outweigh the security concerns that first animated
adoption of these restrictions. The current restrictions provide a convenient rationale for
other countries fo retain their foreign ownership restrictions on broadcasting, as well as on
other "cultural" activities. Modification of how the FCC applies these restrictions provides
an opportunity for the United States to take a proactive stance and encourage foreign
governments to relax their foreign ownership restrictions.

Section 310(b) as written gives the FCC some flexibility to liberalize application of the
foreign ownership restrictions. As noted above, the plain language of Section 310(b)(4)
provides that foreign investment in holding companies above the twenty-five percent statutory
limitation is permitted unless the FCC makes a public interest finding that such investment

283/ See, e.g., Network TV: An $8 Billion Nonprofit Institution, Broadcasting, July 8,
1991, at 23.
284/ Graham & Krugman, supra note 23, at 47-52.
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should be denied.2¥ Thus, while the FCC has applied Section 310(b)(4) more strictly
than its language seems to contemplate, the FCC clearly can modify its approach to make its
activities more consistent with the statutory language.

We propose that the FCC initiate a rulemaking to determine how best to apply 310(b)(4)
to permit domestic broadcasters to realize the benefits of foreign investment and to encourage
the opening of mass media markets internationally. Through such a rulemaking, the FCC
can pursue the liberalization of Section 310(b) in 2 manner that best promotes the public
interest in maintaining a financially sound broadcast industry while encouraging the opening
of international markets.2¢ Because changes in the application of Section 310(b) could
potentially implicate national security, foreign policy, and trade issues, as well as regulatory
concerns, the FCC should work closely with the Executive branch in the course of the

rulemaking prior to adopting any particular reform 2%

285/ See discussion supra at p. 77.

286/ See Regulation of International Accounting Rates, First Report and Order, 7 FCC
Red 559, 561 (1991); fONOROLA Corp. and EMI Communications Corp.,
Memorandum Opinion, Order and Certification, 7 FCC Red 7312 (1992), petition
for recon, filed (Dec. 4, 1992).

287/ See e.g., Letter from Carla A. Hills, United States Trade Representative, to Alfred

Sikes, Chairman, FCC (Sept. 10, 1992) (discussing trade policy implications of
international dominant carrier matters).
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Chapter 7
INTERNATIONAL COPYRIGHT ISSUES

I. INTRODUCTIONZ¥

We have seen that overseas markets for film and television programming and sound
recordings are important to U.S.-based mass media companies.2? The worldwide demand
for U.S. music, film, and television programming can be expected to increase as home
electronics become less expensive and the number of broadcast and cable channels in Europe
and other parts of the world grows.

However, a major obstacle to the efficient distribution to overseas markets of U.S. mass
media products is the unauthorized use or duplication of that material on a commercial scale
without compensation (commonly known as “piracy”). Although such abuses have long
hampered the film, sound recording, and music industries, advances in technology have made
the problem particularly acute today. The widespread availability of videocassette recorders
(VCRs) and audio cassette recorders has allowed easy reproduction of films, television
programming and sound recordings. Growing use of satellite transmission for distributing
programming also has led to increased piracy. As a result, one of the most pressing
concerns of the U.S. mass media industry is international copyright protection. While
international copyright matters are complex, with intricacies beyond the scope of this report,
this chapter provides a brief outline of the topic to emphasize its importance to mass media
markets.

Fundamentally, copyrights are grants of exclusive rights to reproduce, adapt, or publicly
perform or exhibit a protected "work."2Y A commonly accepted “bundle" of adequate

288/ NTIA wishes to thank Michael K. Kirk, Michael S. Keplinger, and Susan O. Mann
of the U.S. Patent and Trademark Office for their advice on and contributions to
the discussion of international copyright issues.

289/ See supra text accompanying note 1 and p. 21.
290/ All of the aforementioned rights ate recognized under the U.S. Copyright Act.

Section 106 of the Copyright Act provides:;

Subject to sections 107 through 120 [which contain limitations on rights], the
owner of copyright under this title has the exclusive rights to do and to
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rights permits markets for copyrighted works to function fairly and efficiently. Such rights
also encourage creativity by giving authors control over the dissemination of their work and
the opportunity to profit from it. This profit incentive encourages new creations, thereby
increasing quality of life and enhancing economic growth.

Although the U.S. copyright system is highly developed and well enforced, U.S.
copyright laws have no direct extraterritorial application. Instead, adequate and effective
protection of copyrighted works of U.S. authors abroad depends both on a “point of
attachment” for those rights in other countries by virtue of some multilateral or bilateral
commitment and on strong domestic laws in other countries and their strenuous enforcement.

As we discuss in this chapter, because piracy is an increasing international problem, the
United States should continue to promote international intellectual property protection and
eliminate other barriers to the worldwide distribution of U.S. intellectual property. Such
action is needed to preserve and strengthen the global competitiveness of the U.S.
entertainment industries. In seeking to promote strong intermational standards for intellectual
property rights, in 1989 the United States joined the Berne Convention for the Protection of

authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the
public by sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform
the copyrighted work publicly; and

(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, sculptural works, including the
individual images of a motion picture or other audiovisual work, to display
the copyrighted work publicly.

See 17 U.S.C. § 106 (1990).

Under the U.S. Copyright Act, copyright protection extends to "original works of
authorship” that are “fixed in a tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or otherwise
communicated either directly or with the aid of a machine or device." See id.

§ 102(a).
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Literary and Artistic Works (Berne),2V the backbone of the international copyright
system.22 Virtually every major country, except the republics of the former Soviet
Union, is a signatory of Berne, which is administered by the World Intellectual Property
Organization (WIPO). The United States is also seeking to promote adequate international
copyright protection through other international fora, such as the General Agreement on
Tariffs and Trade (GATT)2Y and regional and bilateral negotiations with other countries,
including Special 301 proceedings under the Omnibus Trade and Competitiveness Act of
1988 (Competitiveness Act of 1988).2#

II. SUMMARY OF COMMENTS

In the Notice, NTIA sought comment on the significance of international copyright
protection for the global growth of media firms.2¥ Specifically, the Notice sought

291/ Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886,
revised, Paris, July 24, 1971, 25 U.S.T. 1341, 828 U.N.T.S. 221.

292/ See The Berne Convention Implementation Act of 1988, Pub. L. No. 100-568, 102
Stat, 2853 (1988) (codified in scattered sections of 17 U.S.C.). Until U.S.
accession to the Berne Convention in 1989, the Universal Copyright Convention
(UCC) had provided the most significant source of copyright protection for U.S.
nationals under foreign laws. Universal Copyright Convention, Sept. 6, 1952, 6
U.S.T. 2731, 216 U.N.T.S. 132, revised, Paris, July 24, 1971, 25 U.S.T. 1341,
943 U.N.T.S. 178.

293/ General Agreement on Tariffs and Trade, Oct. 30, 1947, T.1.A.S. No. 1700, 55
U.N.T.S. 194,

294/  Competitiveness Act of 1988, Pub. L. No. 100-418, § 1303(b), 102 Stat. 1179
(codified at 19 U.S.C. § 2242 (1988)) ("Special 301").

295/ See Notice, 55 Fed. Reg. at 5804, para. 88, The Notice also sought comment on
the effect on the global growth of U.S. mass media firms of amendments to the
Copyright Act, pending at the time of the release of the Notice, that would
recognize "moral rights". See id. at 5804, para. 90 (citing S. 1198, S. 1253, H.R.
2690, 101st Cong., 1st Sess. (1989)). Berne requires signatories to protect certatn
non-economic, "moral rights" of authors. These rights include the author’s right to
be acknowledged as the author of his or her work and to object to any distortion,
mutilation or other modification of that work that would affect the author’s honor
or reputation adversely. See Berne, supra note 291, art. 6pis.

When the United States acceded to Berne, it did not amend the Copyright Act to
provide express moral rights, concluding that the totality of existing U.S. law --
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comment on whether U.S. adherence to Berne provides adequate protection for U.S. media
firms, and, if not, what additional steps the United States should take to ensure adequate
protection for the intellectual property rights of U.S. copyright holders.2¥

Several commenters stressed the importance of adequate and effective intellectual
property protection to the commercial success and international competitiveness of U.S. mass
media firms.2” Such commenters stated that although U.S. accession to Berne was an
important step in promoting adequate copyright protection for U.S. works in foreign markets,
the United States needs to take additional steps to further strengthen international standards of

protection, ¥

Commenters stressed the importance of achieving a multilateral agreement
on intellectual property in the GATT,2¥ continuing bilateral negotiations with foreign
governments,2® and enacting legislation such as the Special 301 provision of the 1988
Competitiveness Act.22’ Many commenters expressed their opposition to amending the
Copyright Act to expand the "moral rights" of authors. These parties stressed that

modification of current U.S. practice in this area could, for example, restrict the ability of

including Section 43(a) of the Lanham Act, certain state law rights of privacy and
publicity, contract law, and the common law tort of defamation -- is sufficient to
comply with its Berne obligations. Senate Judiciary Comm., The Beme
Implementation Act of 1988, S. Rep. No. 352, 100th Cong., 2d Sess. 9 (1988),
reprinted in 1988 U.S.C.C.A.N. 3706, 3714. In 1990, Congress passed the Visual
Artists Rights Act of 1990, Pub. L. No. 101-650, 104 Stat. 5128 (codified as
amended at [7 U.S.C. § 106A (1990)), which expressly grants moral rights
protection to visual artists.

296/ See Notice, 55 Fed. Reg. at 5804, para. 89.

297 See Comments of CBS at 27-30; Comments of MPAA at 2{-27; Comments of
Time Wamer at 64-65; Comments of RIAA at 3-14.

298/ Comments of MPAA at 21-23; Comments of CBS at 29; see also Comments of

|

Time Warner at 74 (the UCC and Berne "have proved to be ineffective in the battle
against international piracy"); Comments of RIAA at 3.

299/ See Comments of MPAA at 22; Comments of RIAA at 13; Comments of Time
Warner at 75-76.

300/ See Comments of RIAA at 13.
301/ 19 U.S.C. § 2242. See Comments of MPAA at 22.
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U.S. mass media firms to adapt a work from one medium to another, and thus could limit
their ability to distribute their products in the most economical way.2%

III. LosSES FROM COPYRIGHT VIOLATIONS

The International Intellectual Property Alliance (ITPA) estimated that worldwide
intellectual property rights violations in 1991 in 23 "problem countries” against American
film and video programming accounted for at least $1.02 billion in lost revenue.?® TIPA
estimates that such violations in the sound recording industry resulted in at least $679 million

[ country Estimated Losses in 1991 (§ Millions)
Ttaly 307
Germany 100-130
Cyprus 100
Mexico 88
Brazil 50
Saudi Arabia 50
Egypt 42
India 40
Russia and the C.L.S. 40
Turkey 40
Greece 35
Poland 20
Thailand 20
Korea 15
Ph.ilippiies 15 _

Sources: ITPA; MPEAA

Table 7.1: Industry Estimates: 1991 Losses Due to Unauthonzed Use of
U.S. Video Product on a Per Country Basis

302/ See Comments of Time Warner at 77-78; Comments of CBS at 29-30; Comments
of MPAA at 23-27; Comments of NAB at 11-13; Comments of Committee for
America’s Copyright Community at 3-21.

303/ OPA, Request for Written Submissions: Section 182 of the Omnibus Trade and

Competitiveness Act of 1988 app. A (Feb. 25, 1992) (IIPA Speciai 301 Request).
This estimate is based on a composite of estimates by the Motion Picture Export

Association of America (MPEAA) and IIPA of losses due to copyright violations in
individual countries in the fiilm, videocassette, television, and cable industries.
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in lost revenue.3® Table 7.1 lists film industry estimates for 1991 of the heaviest losses
due to copyright violations.

A. Videocassettes

One often-cited form of “piracy” occurs from the duplication and sale of videocassettes
of films or television programs without permission of the copyright holder. Unauthorized
transactions in videocassettes are the most widespread copyright problem that U.S. film and
video producers face, in part because of the ease and cheapness of videocassette duplication.
Worldwide, 248 million households owned VCRs as of mid-1992, an increase of
approximately 48 million from mid-1990.2%' Even in countries where household VCR
penetration is relatively low, video parlors and coffee houses equipped with VCRs offer

Estimated PerceIa-ge of Videocassettes Allegedly

Country Pirated in 1991
Bahratn, Caribbean, Central American 100 percent
countries, Indonesia, Kuwait, Iebanon,
Pakistan, Saudi Arabia, Syria, former
republics of the Soviet Union
Cyprus, Czechoslovakia (currently the Czech 90-99 percent
Republic and the Slovak Republic)
Hungary, Poland 80-89 percent
Mexico 50-59 percent
Italy 40-49 percent
Greece, Taiwan 30-39 percent
Netherlands 20-29 percent

Source: MPEAA

Table 7.2 Industry Estimates: 1991 Percentage of Videocassettes Duplicated
Without Authorization

304/ Id.
305/ Compare Letter from Marcia Robbins, Director, Home Video & Pay Television,

MPEAA, to Chery! Glickfield, NTIA (Dec. 18, 1992) (mid-1992 data) (on file with
NTIA) with MPAA, Mid-1990 Worldwide VCR Population, Memo No, 90-22

(June 26, 1990). For a discussion of the effects of technological innovation in
consumer electronics, see supra Chapter 3 at pp. 36-37.
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unauthorized performances, often of pirated videocasseties, to the public.2%’ Table 7.2
illustrates some estimated videocassette piracy rates in different markets.

According to ITPA, countries such as Cyprus and the United Arab Emirates are major
exporters of unauthorized videocassettes. In the United Arab Emirates, ITPA claims, state-
of-the art unauthorized tape plants supply Saudi Arabia and other Arab and African states.
One audio-tape plant in Dubai is estimated to be capable of producing 200,000 units of
unauthorized product per month.2Z IIPA estimates that during the summer of 1990 alone,
Cyprus exported approximately 1.2 million unauthorized videocassettes to the Middle East,
Africa and Europe.2®/

B. Satellite Signals

Unauthorized interception and retransmission of program-carrying satellite signals have
grown in recent years as satellite technology has developed.2® Indeed, as more
programming is distributed via satellite throughout the world and as more countries become
wired for cable systems, it is likely that unauthorized retransmission of program-carrying
satellite signals will increase.

Cable systems, home viewers, and private establishments such as bars, hotels, and
apartment complexes often receive without authorization satellite programming or broadcast
signals transmitted via satellite. MPAA states that in Ireland and Portugal, for example, a
major problem is the unauthorized retransmission of programming by hotels for their guests

306/ Motion Picture Export Association of America, Inc., Trade Barriers to Exports of
U.S, Filmed Entertainment: 1992 Report to the United States Trade Representative
7,9, 42, 46, 51 (Feb. 1992) (MPEAA 1992 Trade Report).

307/ ITPA Special 301 Request, supra note 303, at 45.
308/ 1d. at 52.

309/ For a discussion of the development of satellite transmission systems, see supra
Chapter 3 at pp. 29-33.
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based on interception of satellite signals.2!¥ In Taiwan, according to MPEAA, there are
200 illegal cable operators serving about 500,000 subscribers.2Y

The unauthorized interception and retransmission of program-carrying satellite signals by
cable systems and broadcasting organizations is a growing problem. It is particularly acute
in the Caribbean Basin and in parts of South America where satellite signals intended for the
U.S. market can be readily intercepted because of the size of their footprint. The IIPA
reports that the unauthonzed interception and retransmission of such signals causes
significant losses for the motion picture industry in Argentina, Colombia, Costa Rica, El
Salvador, Honduras, Nicaragua, Peru, and Venezuela. For example, Guatemala is reported
to have the largest cable industry in Central America, transmitting programming without
authorization into an estimated 300,000 homes. 2%

This problem also is occurring in some countries that have recently privatized their
broadcasting industry. For instance, MPAA estimates that in Italy, about ten percent of the
programs broadcast on hundreds of local private television stations are unauthorized .3
MPEAA says that state-owned Iraq TV has been broadcasting programming without seeking
authorization, and in Greece, public and private television stations air U.S. products without

authorization.3¥

The U.S. government has taken steps to address this problem. For example, the
Caribbean Basin Initiative legislation makes the provision of adequate and effective
intellectual property protection for satellite broadcasts a factor to be considered in continuing
grants of Generalized System of Preferences (GSP) benefits.2 Also, recent bilateral

310/ MPEAA 1992 Trade Report, supra note 306, at 71, 109. Such operations also use
pirated videocassettes.

311/ Id. at 128.

312/ IIPA, Copyright Piracy in Latin America; Trade Losses Due to Piracy and the
Adequacy of Copyright Protection in 16 Central and South American Countries 16
(Sept. 16, 1992).

313/ MPEAA 1992 Trade Report, supra note 306, at 75.

314/ Id. at 52, 68.

315/ For a discussion of GSP benefits under the Generalized System of Preferences Act,

see infra note 377 and accompanying text.
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agreements and multilateral initiatives, such as the North American Free Trade Agreement
(NAFTA), include provisions specifically intended to prohibit the unauthorized interception
and retransmission of program-carrying satellite signals.

IV. IMPROVEMENTS IN U.S. COPYRIGHT LAaw
A. Berne Adherence

For many years, the United States was unable to join Berne because of several
fundamental inconsistencies between U.S. copyright Jaw and Berne. Berne prohibits member
countries from conditioning eligibility for copyright protection for works originating from
other member states on "formal” requirements, such as registration or publication of a
copyright notice.2¥ U.S. copyright laws had historically included such formalities. The
1976 revision of the U.S. Copyright Act brought U.S. law closer to Berne’s standards, but
some differences remained.

Since 1976, the copyright laws have been amended in several ways as part of U.S,
adherence to Berne. First, as an initial step in readying the United States for membership in
Berne, the U.S. government embarked on a major program to ensure that the so-called
"manufacturing clause" of the copyright law would expire on schedule on July 1, 1987. This
provision, which required the U.S. printing of certain works in the English language as a
condition of full copyright protection, was one of the last vestiges of the formalities that had
barred the U.S. from Bemne adherence since the 1890s.

A second step was to determine the changes to U.S. domestic law that were necessary to
permit Berne accession. The U.S. government, including the Copyright Office and joined by
private sector representatives, conducted a major study to determine the points of
incompatibility between the Berne standards and U.S. law, which identified several areas

316/ M.B. Nimmer & D. Nimmer, Nimmer on Copyright §17.01[B], at 17-7 (1991)
(Nimmer on Copyright). Like Berne, the UCC requires signatories to provide
national treatment to copyright claimants from all other signatories and to provide
certain minimum rights to nationals of signatories. UCC, supra note 292, art. II,
25 U.S.T. at 1345. Unlike Berne, however, the UCC permits signatories to
require the use of a copyright notice as a condition to copyright protection. Id, art.
IT, 25 U.S.T. at 1345-46.
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where legislation would be required. These included implementation of the rule of
simultaneous publication, elimination of the requirement of registration as a condition of
eligibility to sue for foreign works, replacement of the jukebox compulsory licensing system
by a system of voluntarily negotiated licenses, and provisions to insulate U.S. law from any
possible self-execution provisions of Berne. In adopting such changes in legislation,
Congress recognized that it might be necessary to revisit some of the Beme requirements
pertaining to architectural works, moral rights and the protection of existing works as well as
any changes that might be necessary to keep U.S. law in step with the needs of the
marketplace.

Accession to Bemne has provided the United States with a number of benefits. First,
participation in the Bemme Union and the Berne Executive Committee gives the United States
the ability to shape international copyright policy development at the highest levels in the
WIPO. Second, membership deflects arguments previously made by some developing
countries that belong to Bermne that before the United States should raise copyright issues with
them, the United States should first join Berne. U.S. membership in Berne and active
participation in the Bemne policy-making process have allowed the U.S. government to
directly address problems without being faced with the Berne non-membership issue.
Further, as a technical matier, Berne guarantees U.S. copyright owners a higher level of
protection in its member countries than would be guaranteed by the UCC because Berne's
substantive standards are higher.

B. Further Improvements to U.S. Copyright Law

In the years since Berne adherence, legislation has been adopted to make further
improvements in U.S. copyright law. Rental rights have been extended to sound
recordings®” and computer programs to safeguard them from the copying that can arise
from rental of these works in readily copyable media. Specific and more extensive
protection has been accorded to architectural works to fully comply with the requirement to
protect such works under Berne. The moral rights of visual artists were specifically
addressed and the most recent change has been to substantially increase the level of criminal
penalties available to deter infringement for all works.

37 For a further discussion of the adoption of the Record Rental Amendment Act, see
infra at p. 107.
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Another significant development has been the establishment of a system to compensate
sound recording and music copyright owners and performers for the home copying of their
works. This legislation provides that digital audio recording devices must include a system
to limit the serial copying of sound recordings in all digital formats. This Serial Copy
Management System (SCMS) permits any digital audio recording device to copy original
digitally encoded sound recordings, but it encodes the copies in 2 manner so that they cannot
be further copied. It also requires the payment of a royalty on each digital audio recording
device and on all recording media for use in such machines. This royalty, which is limited
only to digital audio systems, will be collected by the Copyright Office and distributed by the
Copyright Royalty Tribunal. This legislation is particularly important for two reasons.

First, it gives the United States the ability to argue with our trading partners for appropriate
shares of similar royalties arising under their reciprocity-based systems and second, it
includes the first statutory recognition of performers’ rights in U.S. copyright

legislation.2¥

V. INTELLECTUAL PROPERTY ISSUES UNDER BERNE
A. Overview of Beme: Bxclusive Rights

Because adequate copyright protection is the foundation for curbing piracy worldwide,
we now describe Bemne, the most comprehensive international copyright treaty to date, to
illustrate the benefits and shortcomings of the existing international copyright system. Bemne
is based on two basic principles -- "national treatment” and “minimum rights.” Under
Beme, signatories must provide protection to the works of copyright owners from all other
signatory nations on the same basis as that which is provided to their own nationals. Al
signatories must also provide certain minimum rights to such Berne authors. Berne requires
member states to provide the "authors" the exclusive rights to reproduce, adapt, perform,

(S
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The Audio Home Recording Act of 1991, Pub. L. No. 102-563, 106 Stat. 4237
(1992) (to be codified at 17 U.S.C.), took effect in late 1992, amending the
Copyright Act to require implementation of a SCMS for digital audio tape
recording equipment.

|
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and broadcast their work.2? These rights are designed to provide incentives for creators
to continue to develop original works of authorship.

1. The Reproduction Right

The reproduction right, the right to authorize the copying of a work, is the most
fundamental of an author’s rights under copyright law. Berne explicitly requires signatories

to recognize this right,22

2. The Adaptation Right

Under Berne, signatories must recognize the right of the author o authorize the
adaptation, arrangement, or other alteration of a work.¥l’ Examples include producing a
film version of a novel or play, and translating a book from one language to another.

3, The Distribution Right

Berne does not explicitly recognize a distribution right, except with respect to
"cinematographic" works -- that is, theatrical releases.?¥ According to the WIPO Guide
to Berne, the right to distribute works covered under Berne, other than cinematographic
works, derives from the reproduction right, which some Berne states have interpreted to
permit an author to specify conditions governing the distribution of a work, such as the
extent of copies and the countries in which a work may be distributed.22’ Holders of

319/ Beme does not define the term "author,” leaving it to the laws of member states to
decide. S.M. Stewart, International Copyright and Neighboring Rights § 5.29, at
113 (2d ed. 1989). Common law countries recognize individuals and other legal
entities, such as corporations and partnerships, as authors. Id, §4.47 at 76. Civil
Iaw countries may only recognize individuals as authors. Id. § 4.47 at 77.

320/ Bemne, supra note 291, art, 9.

321/ 1d. art. 12.

322/ See, ¢.g., Stewart, supra note 319, § 5.11, at 105, § 5.47, at 128.

323/ Id. § 4.20, at 62 n.2 (citing WIPO Guide to Berne, para. 9.4). The WIPO Guide

to Berne, however, is not binding on Berne signatory countries.
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distribution rights can authorize the sale or lease of creative works as they choose, thus, for
example, specifying that copies of their work may be sold in some countries but not in
others.

4. The Public Performance Right

Berne explicitly requires signatories to recognize the right of an author to authorize the
performance of a work in public.22¥ This right embraces both live performances by actors

and singers, and recorded performances of music or film.22

5. The Broadcasting Right

Under Beme, member countries must grant authors of literary and artistic works the
exclusive right to authorize the broadcasting of their works. The WIPQ Guide to Berne
states that broadcasting is the transmission of a work by any means of wireless diffusion that
is intended to be directly received by the public,®2¢ which includes both terrestrial and
satellite broadcasting, although the extent of this right as it applies to satellite broadcasting is
unclear.®2 Under Berne, the author has a right to authorize the initial broadcast of a

28/

work, whether by sound or television, and also controls secondary rights, including

retransmission by cable and rebroadcasting.3

324/ Beme, supra note 291, art. 11.
325/ See id. arts. 11(1)(), 14(1)(i).

326/ See Stewart, supra note 319, §§ 4.28 -.295, at 67 (citing WIPO Guide to Berng,
para. 11bis(3)).

327/ See infra at pp. 109-110.

328/ See Bermne, supra note 291, art. 11bis.

329/ The right to authorize the original transmission of a work by cable is treated by
Berne as part of the public performance right. Id. art. 11 (1)(1).
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B. Specific Issues Under Bemne

1. Adequacy of Copyright Laws

Despite the benefits of Berne, international violations of the copyrights of U.S. media
firms continue to increase.2?? Although commenters view the growing availability of new
technologies for the delivery of video and audio as the primary cause for the increase in such
violations,23Y some also express the view that improvements to the protections of Berne
might ameliorate the situation. For instance, some express concern about the clarity of some
of the substantive provisions of Berme. As a result, signatories can interpret Berne in
varying ways. Commenters also caution that Berne may not sufficiently provide for

reproduction and distribution rights in light of evolving new mass media technologies.?
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For instance, MPEAA’s estimates of its member companies’ annual losses due to
worldwide piracy indicate that from 1989 to 1991 these losses increased. Compare
MPEAA, MPAA and Its International Allies Launched 6,653 Raids Worldwide
Against Video, Satellite and Film Pirates in 1990 1 (News Release, Apr. 2, 1991)
(annual losses estimated at $1.2 billion); MPEAA, MPEAA Spotlights Indonesia as
Particularly Onerous in Terms of Trade Barriers in Report to USTR 1 (News
Release, Apr. 16, 1990) (annual losses estimated at $388 million to $1.104 billion);
and MPAA, MPEAA Documents Between $886 Million and $987 Million in
Losses Overseas Due to Trade Constraints 1 (News Release, Mar. 23 1989).
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Because of the ease of copying intellectual property, legal solutions are only
partially effective. Increasingly, governments and industries are developing
technological methods of preventing unauthorized copying. These methods include
better coding of films and videos to enable tracking of an illicit copy back to the
source; increasingly sophisticated encoding and decoding to prevent unauthorized
satellite reception; and development of technical features for digital audio tape
recording equipment that would prevent or inhibit copying, such as the SCMS.

|

In response to the proliferation of videocassette piracy, other countries have applied
a surcharge on the sale of blank videocassettes and recording equipment.
Theoretically, the proceeds are to be distributed among the holders of rights to
pirated programs as compensation for their losses. All too often, however,
governments use this money to finance unrelated activities. MPEAA 1992 Trade
Report, supra note 306, at 7, 9, 42, 46, 51.

e
b
~

See, e.g., Stewart, supra note 319, § 5.68, at 142; Wolfhard, International Trade

in Intellectual Property: The Emerging GATT Regime, 49 Toronto Fac. of L.
Rev. 106, 108 (1991).
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The following are examples of the issues that arise under Beme of concern to holders of
intellectual property rights in film and television programming and sound recording.

a. Sound Recordings

Berne does not address the protection of sound recordings.2¥ RIAA recommends
that Bemne (and GATT) should be amended to enact stricter copyright measures for such
products.®¥ The State Department, the International Trade Administration and the Patent
and Trademark Office of the Department of Commerce, the United States Trade
Representative (USTR), and the U.S. Copyright Office are actively involved in negotiations
to secure strong copyright protection for sound recordings, bilaterally and multilateraily,
consonant with U.S. practice. NTIA strongly supports these efforts.

In 1984, the United States adopted the Record Rental Amendment Act,2¥ which gives
copyright owners of sound recordings the exclusive right to authorize or prevent the rental of
their works. Neither Berne, the Rome Convention, or the Geneva Phonograms Convention
requires the provision of a “rental right" for any work. However, rentals of sound
recordings can undermine the ability of copyright owners to realize the value of their
work.2% .S, sound recording interests would like to secure the adoption of an

333/ See Berne, supra note 291, art. 2(1) (Berne’s mandatory provisions apply to
musical works, i.e., compositions, but not sound recordings). Although the Rome
Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations, Oct. 26, 1961, 496 U.N.T.S. 43 (Rome Convention),
and the Convention for the Protection of Producers of Phonograms Against
Unauthorised Duplication of Their Phonograms, Oct. 29, 1971, 25 U.S.T. 309
(Geneva Phonograms Convention), require only a limited 20-year protection against
unauthorized reproduction, neither of these treaties has as large an international
membership as Bemne.

334/ Comments of RIAA at 4, 8-14,
335/ See 17 U.S.C. § 109(b) (1990).

33¢/ Until recently, rentals of CDs in Japan were a serious problem for U.S. record
companies. See Digest, Wash. Post, Dec. 26, 1991, at D1; Ono, U.S., Japanese
Confer on CD Rental, Wall St. J., Dec. 13, 1991, at B6. The problem has been
abated by passage of a law that grants a one-year rental right with respect to sound
recordings. Japan's Record-Rental Tide Ebbing, Billboard, July 25, 1992,
available in LEXIS, Nexis Library, CURRNT File. See also Nimmer on
Copyright, supra note 316, § 8.12[B][7], at 8-146.
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international obligation that would include an explicit rental right at least with respect to
sound recordings.®? According to them, this rental right should be exclusive, as it is in
the United States, so that rental of sound recordings cannot be made subject to a compulsory

licensing scheme.2¥

b. Public Performance Right

Although, as we have seen, Berne includes a right to publicly perform a work, it does
not define "public."#¥ As a result, some Berne signatories define "public performance"
more narrowly than the United States. For example, some countries treat videocassette
exhibition in trains, buses, hotels, and other “public" places to be a form of private showing,
for which copyright holders are not compensated.®¥ In contrast, such performances
would be “public” if they occurred in the United States.

%)
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Explicit recognition of a distribution right may not provide sufficient protection.
Traditionally, the distribution right extends only to the initial circulation of a work.
After the first sale of a particular copy, the distribution right is "exhausted,” and
purchasers of the copy are free to sell or rent the copy. Countries that recognize a
rental right with respect to sound recordings, videocasseties, or computer software
typically view the right as a limited exception to the first sale or exhaustion
doctrine. See Stewart, supra note 319, §§ 4.20-4.21, at 62-63.
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Comments of RIAA at 8.
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Article 11 of Berne states:

(1) Authors of dramatic, dramatico-musical and musical works shall
enjoy the exclusive right of authorizing:

(1) the public performance of their works, including such public
performance by any means or process;

(il) any communication to the public of the performance of their works.
Berne, supra note 291, art. 11.

340/ IIPA, Trade Losses Due to Piracy and Other Market Access Barriers Affecting th

U.S. Copyright Industries; A Report to the United States Trade Representative gn
12 "Problem Countries" 90 (1989) (court decisions defined the term "public
presentation” so as not to include exhibition in viewing rooms).
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c. Satellite Transmission Right

Satellite technology has revolutionized the way in which video programming is
distributed around the world. Safellites increasingly deliver video programming directly to
the home and to cable operators, which retransmit programming to home viewers, and even
to broadcasters. International intellectual property law 1s grappling with how to assure that
programmers and distributors receive the full value of their programs in this changing
environment,

Although Berne provides a "broadcasting” right, ! how that right applies to satellite
broadcasting is unclear. There are two types of satellitc broadcasting: direct broadcast
satellite (DBS) and fixed service satellite (FSS). DBS operates at relatively high power for
direct reception by the public. FSS systems transmit signals at much lower power, and was
originally intended as a point-to-point service. For broadcasting purposes, FSS systems are
typically used to transmit signals to a earth station for subsequent distribution to the public
via broadcasting or cable. Recently, however, antenna and receiver technology has advanced
to allow direct reception of FSS signals by the public. Some countries are permitting direct
reception of FSS signals, %%

As noted above, under Bemne, broadcasting is understood to include the transmission of
signals intended to be received directly by the public.2¥ Thus, under Berne, providers of
DBS signals possess "broadcast” rights, because the signals are intended to be received
directly by the public. It is unclear, however, whether {ransmissions from FSS systems are
also considered to be broadcasting under Berme. An FSS transmission to an earth station
arguably is not intended for direct reception by the general public. Moreover, some argue
that Berne excludes FSS signals from protection even when they are intended for broadcast
directly to the home. 2

341/ Berne, supra note 291, art. [ibis.

342/ EC, Draft Proposal for A Council Directive on the Coordination of Certain Rules
Concerning Copyright and Neighboring Rights Applicable to Satellite Broadcasting
and Cable Retransmission, Part I, para. 11, at 10 (1991) (on file at NTIA) (EC
Draft Proposal).

343/ Seg supra text accompanying notes 326-327.
344/ EC Draft Proposal, supra note 342, Part I, para. 30, at 21.
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The EC’s Proposed Satellite/Cable Directive®®¥ attempts, in part, to resolve, among
the EC member states, the ambiguity of Berne with respect to the extent of the broadcasting
right applicable to satellite communications,** consistent with the EC’s stated aim of
creating a unified market. The Proposed Satellite/Cable Directive, if it takes effect, will
guide the laws of EC member countries, and may well influence the laws of other countries
as well. It proposes that the satellite broadcasting right shall exist regardless of the satellite
technology -~ DBS or FSS -- used.¥ Thus, different forms of satellite transmission,
whether DBS or FSS, are within the EC's proposed scope of copyright. As such, satellite
broadcasters are required to obtain consent from, and equitably compensate, copyright

holders for the programs they transmit via satellite. 4%

345/ Proposal for A Council Directive on the Coordination of Certain Rules Concerning
Copyright and Neighboring Rights Applicable to Satellite Broadcasting and Cable
Retransmission, 91/276, Part II, 1991 O.J. (C 255) 3 (EC Proposed Satellite/Cable
Directive).

346/ Id. at 4, para. 14 ("[t]he application of [Berne] Article (bis)(1) to the transmission
of protected works via satellites raises a series of questions").

347/ Id. at 3, para. 6.

348/ Id. at 6, art. §.

|

Berne also does not address some choice-of-law issues with respect to satellite
broadcasting. These questions arise when satellite broadcasters uplink from one
country and downlink to several countries, which is possible because the footprint
of the satellite typically covers a wide area. Under the EC’s Proposed
Satellite/Cable Copyright Directive, a satellite transmission, even if it can be
received by several member states, would be subject only to the copyright law of
the state where "the broadcaster takes the single decision on the content and the
transmission by satellite of programme carrying signals.” Id. at 5, art. 1(b).
Under this so-called emission theory, the governing law for copyright purposes is
usually that of the state where the headquarters of the broadcasting organization is
located. The EC reasoned that if a satellite broadcaster had to acquire broadcasting
rights in all the receiving countries, a rights holder in one country could refuse to
grant a broadcaster the right to transmit its work, effectively obstructing the
broadcaster’s ability to transmit the work throughout the EC. Id. at 3, para. 7. An
emission theory theoretically could create incentives for satellite broadcasters to
“country shop" for locations in which the copyright laws are most favorable. In
response to this concem, the EC Proposed Satellite/Cable Directive also seeks to
establish certain minimum satellite-related intellectual property rights across the
EC. Id. at 4, para. 18. For instance, it provides that compulsory licensing
schemes may not be applied to cable retransmission or satellite transmission.
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d. Cable Compulsory Licensing Schemes

Berne permits "compulsory licensing” under its broadcasting right.**¥ Thus, Berne
signatory countries may substitute for the broadcasting rights granted under Article 11bis a
system of compulsory licensing.

Some Beme signatory countries such as Canada, Austria, and Denmark have established
compulsory licensing schemes for cable retransmission of broadcast programming, so that
cable operators make payments to a government agency that distributes the proceeds to
copyright holders. These are broadly similar to the cable compulsory license scheme adopted
in the United States in 1976, which was a response to competitive and copyright concerns of
program producers, cable operators, and broadcasters.¥®¥ While these systems have had
the positive effect of limiting the economic effects of unauthorized use, they do not allow the
intellectual property right holder to receive a free market price for its product. The
government-mandated fees rarely match the true value of the program. Quite often, these
schemes are used to "subsidize" a mass media industry by assuring the availability of low
cost programming. As a result, the price paid under a compulsory license for the product is
typically below the actual market value. Even if a market rate is intended, a government-
imposed rate will generally miss the mark, with inefficient results.

For example, the current U.S. cable compulsory licensing scheme authorizes cable
systems to retransmit television broadcast signals by paying fees established by the Copyright
Royalty Tribunal (CRT) to the Copyright Office. The CRT then distributes the proceeds to
copyright holders.2) Several years ago, Congress extended the compulsory license to

349/ See Berne, supra note 291, art. 11bis (2). Under a compulsory license, use of a
work is permitted without specific authorization from the copyright holder so long
as the user pays a royalty to the copyright holder or to a governmental entity that
distributes fees to copyright holders.

350/ See National Telecommunications and Information Administration, U.S. Dep’t of
Commerce, NTIA Spec. Dep. No. 88-233, Video Program Distribution and Cable
Television; Current Policy Issues and Recommendations 115-24 (June 1988)
(Video_Study) (description of the U.S. compulsory licensing scheme).

351/ Carriage of these signals must be permissible under FCC rules. See 17 U.S.C. §

111(6)(1)-(2) (19883).
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domestic U.S. satellite carriers.3? 1In January, 1992, the Copyright Office extended the
cable compulsory license to satellite master antenna television systems,3¥

NTIA has argued in the past that, in the United States, cable compulsory licensing is a
needless regulatory intrusion into the economic relationship between cable operators and
those who hold the copyrights to programs transmitted by broadcast stations.®¥ As we
have stated, the principal reason for implementing the U.S. compulsory licensing scheme, to
enable cable operators to obtain programming transmitted by broadcasters, is no longer valid
in today’s domestic marketplace for U.S. programming, because programmers are becoming
increasingly dependent on cable operators for additional revenues. The U.S. cable
compulsory license creates substantial distortions in the domestic market for video
programiming, because payments to the CRT under a compulsory licensing scheme are not
likely to equal the payments that would be made in an unregulated market.

Recognizing the need to reform the present U.S. cable compulsory license scheme and
seeking to address the issue of whether broadcasters should be able to receive compensation
from cable companies for the retransmission of broadcast signals (an issue known as
“retransmission consent”), in recent debates over cable legislation, the Bush Administration
supported the grant of a retransmission consent right for broadcasters, coupled with repeal of
the U.S. cable compulsory license.2

352/ Satellite Home Viewer Copyright Act of 1988, 17 U.S.C. § 119 (1988).

353 Cable Compulsory License; Definition of a Cable System, 57 Fed. Reg. 3284
(1992) (to be codified at 17 C.F.R.).

354/ Comments of National Telecornmunications and Information Administration at 34-

|

36 (filed Mar. 1, 1990) in Competition, Rate Deregulation and the Commissions’s
Policies Relating to the Provision of Cable Television Service, MM Docket No. 89-
600.

355/ See Office of Management and Budget, Statement of Administration Position, S-12
— Cable Television Consumer Protection Act of 1991, at 2 (Jan. 27, 1992 --
Senate).

The Administration’s position was not adopted in the "retransmission consent/must
carry" provision in the recently enacted Cable Television Consumer Protection and
Competition Act of 1992 (the 1992 Cable Act). That provision prohibits U.S.
cable systems (or other multichannel video distributors) from retransmitting the
signal of a broadcasting station unless the broadcaster either elects to have a cable
system carry its signals under the 1992 Cable Act’s "must carry” provisions or
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The importance of foreign markets to the U.S. programming industry provides an
additional reason for the United States to reexamine its own cable compulsory licensing
scheme. Market-based compensation for the distribution of U.S. video programming in
foreign countries is in the interest of the United States. Countries that are just now
developing cable or similar distribution media will probably examine existing compensation
schemes for the retransmission of broadcast signals to determine which is best for them, By
eliminating the compulsory license and reforming the U.S. compensation system, the United
States could serve as a model to the rest of the world of the best way to provide such
compensation.

While compulsory licensing schemes have been a creditable step to compensate
intellectual property rights holders, a worldwide market system that respects well-defined
intellectual property rights is a better approach, because it will allow program producers to
receive the true market value for their programs. In recommending the development of such
a system, NTIA urges the United States to eliminate its compulsory licensing scheme, both to
realize the economic benefits of a market approach and to take the lead in combatting non-

market-based approaches overseas. ¢

chooses to negotiate with the cable system to authorize it to carry the broadcast
signal, presumably for a fee. See Pub. L. No. 102-38S5, § 6, 106 Stat. 1462, 1482
(1992). To the extent that this provision encourages broadcasters to negotiate for
cable retransmission rights with cable operators, and copyright holders realize some
of the proceeds from such negotiations, it could reduce some of the inefficiencies
associated with the cable compulsory license. Because the 1992 Cable Act provides
broadcasters a choice between such negotiations and mandatory carriage of their
signals under the “"must carry" provisions, it does not provide a market-based
solution to the question of compensation for broadcast signal retransmission.
Because the retransmission consent provision of the 1992 Cable Act does not
address the copyright problems associated with the cable compulsory license, the
elimination of the cable compulsory license remains an important public policy
objective.

356/ The EC’s Proposed Satellite/Cable Directive would require cable operators to
obtain consent to retransmit broadcasting programming from “collecting societies”
composed, in part, of program producers. EC Proposed Satellite/Cable Directive,
supra note 345, at 6, art. 3.

While the ideal policy would be a market-based approach, the EC’s proposal is a
positive step in many respects. It establishes a right for cable retransmission and
emphasizes the importance of equitable remuneration to the programmer by
prohibiting the use of compulsory licensing schemes. The proposed collecting
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e. Other Concerns with Berne Standards

As discussed in the foregoing sections, there are some concerns with the precision of the
statement of some of the specific rights provided under Berne. There are also problems that
arise from the interpretation of the extent of the national treatment obligation under Berne
and the extent of the subject matter required to be protected under Berne. For example, as
explained earlier, Berne does not require the protection of sound recordings.3/
Consequently, most countries following the Continental legal tradition protect sound
recordings under "neighboring rights" laws. The Rome Convention permits the rights
accorded to sound recording producers to be conditioned on the basis of reciprocity. This
permits countries that wish to limit the flows of royalties to foreigners to avoid paying shares
of royalties derived from newly-created rights to U.S. sound recording copyright owners
because the United States does not belong to the Rome Convention, or because it has not yet
implemented such a right in U.S. domestic law.

In addition, there are some structural problems that arise because Berne must
accommodate both the Continental "droit d’auteur," or "authors’ rights,” approach to
protection of authorship and the copyright approach. In part, because of this
accommodation, Berne does not provide that juridical entities, such as corporations, can be
authors, and it does not deal with the contractual conditions under which a work may be
created. This causes conflicts between U.S. law, under which an employer may be
considered the author of a work created in the course of employment, and laws under which
only a natural person can be regarded an author. Additionally, Berne does not deal with
other conflict-of-laws problems that can arise out of rules for the interpretation of contracts

society compensation arrangement would operate more like a market-based system
than most compulsory licensing schemes, because cable systems would negotiate
with collecting societies for the retransmission fee.

Under the Proposed Directive, however, it is still unclear how effectively
programmers will be able to enforce their rights. A cable operator may retransmit
a program regardless of whether the copyright holder is a member of the collecting
society, which may negotiate on behalf of a non-member program producer. 1d. at
7, art. 11(2). It is imperative that in the final approach adopted by the EC that all
rights holders be adequately represented in these collection societies, irrespective of
national origin, and funds collected by the collection societies must be used to
remunerate those rights holders.

357/ See discussion supra at note 333 and accompanying text.
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and the manner in which some continental laws establish special rules for the interpretation
of contracts that transfer authors’ rights. Also, in some cases, there are strict limitations on
the nights that can be transferred, and the manner in which such transfers can be
accomplished.

The resolution of these issues is a high priority objective of the United States. So far,
the Trade Related Aspects of Intellectual Property Rights (TRIPS)3¥ negotiations in the
GATT have been unable to conclude a satisfactory agreement that deals with these problems.
For example, the present Dunkel Text2® includes provisions that explicitly permit the
application of the Rome Convention rules on reciprocity and has only a limited national
treatment provision,

2. Adequacy of Enforcement Mechanisms Under Berne

Inadequate enforcement is a serious problem in the exercise of intellectual property
rights in foreign markets. Commenters state that some signatories to Berne do not
adequately enforce their Berne obligations under their domestic intellectual property laws.
These commentators state that Berne, like other intellectual property conventions, does not
require implementation of enforcement mechanisms that allow victims of copyright
infringement in Berne signatory countries to address adequately their grievances.

Berne requires that member countries adopt measures necessary to give effect to its
provisions.2” If a member fails to honor its Berne obligations, or if a dispute arises over
the interpretation of the convention, Berne provides for the parties to settle their dispute by
negotiation. If negotiations fail, a country may take its case to the International Court of
Justice.3? Since this provision was included in Berne in 1948, no dispute has been
referred to the Intermational Court. Moreover, because the International Court’s opinions are

358/ Sec Ministerial Declarations on the Uruguay Round, GATT Min. Dec. 7-8 (Sept.
20, 1986).

359/ See infra notes 369-370 and accompanying text.

360/ See, e.g., Comments of Time Warner at 74,

361/ Beme, supra note 291, art. 36.

362/ Id. art. 33.
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enforceable only by agreement of the parties appearing before it, the effect of any judgment
may be limited.

In light of Bemne’s limited enforcement procedures, the means of protecting intellectual
property rights depends on the enforcement of the laws in individual member countries.
Enforcement mechanisms in many Beme countries are often alleged to be ineffective.
According to data provided to the International Trade Commission (ITC), international
training and resources for the enforcement of intellectual property rights in other countries
allegedly are often inadequate and procedures unreasonably slow.22’ MPEAA says that in
Austria the maximum penalty for copyright infringement is six months, but it is rarely
imposed.2 According to MPAA, civil penalties in many countries, such as Greece,
Hungary, Japan, and Turkey, are largely symbolic and do not have deterrent effect.25¥
MPAA also states that even when the remedies are adequate, litigation is so onerous in many
countries that aggrieved parties choose not to exercise their rights. MPEAA mentions
Thailand as a country where evidentiary and documentation requirements at trial are
particularly demanding.2¢ Similarly, MPEAA claims that in India, procedural
requirements make proof of copyright ownership and infringement exceedingly onerous, 2
However, improved enforcement can dramatically affect a country’s market for media
products.

)
(®2)
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Nl

U.S. International Trade Commission, Foreign Protection of Intellectual Property
Rights and the Effect on U.S. Industry and Trade, Report to the United States
Trade Representative 3-4 to 3-5 (Feb. 1988) (ITC Report). The most serious
offenders, according to MPEAA and ITPA, are the Philippines, Thailand, Brazil,

and India. IIPA Special 301 Request, supra note 303, at 1-2, 3-5, 7-9; MPEAA
1992 Trade Report, supra note 306, at 13.

MPEAA 1992 Trade Report, supra note 306, at 7.
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Id. at 53, 55, 78, 131. In Greece, the laws are constantly changing, and the
litigation procedures are inadequate. When a litigant goes to court and enjoins an
offender from improperly duplicating copyrighted material, Greek law provides no
penalty for non-compliance with an injunction. Id. at 53.
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VI. OTHER INTERNATIONAL INITIATIVES FOR INTELLECTUAL PROPERTY PROTECTION

As is evident from the preceding discussion, Beme alone is not sufficient for U.S. or
other media firms to secure adequate international copyright protection. The United States
should continue its efforts to create an improved international intellectual property system. It
is doing so on several fronts, via multilateral negotiations and bilateral negotiations. NTIA
believes that these efforts contribute to the important U.S. policy goal of protecting
intellectual property rights internationally. We strongly urge U.S. industry and the
Congress to support these initiatives.

A. Multilateral Treaties: GATT and WIPO

The United States is pursuing improved copyright protection in the negotiations on
TRIPS in the GATT. The United States is also participating in WIPO activities that may
lead to a protocol to Berne and a new instrument on the protection of performers’ rights and
the rights of producers of phonograms.

1. GATT:. TRIPS Negotiations

In 1986, as part of the Uruguay round of the GATT, the United States began negotiation
on TRIPS. The purpose of the TRIPS negotiations is to improve the standards of protection
of intellectual property rights, including patents, trademarks, copyrights, semiconductor chip
layout designs, and trade secrets, and to provide for more effective enforcement for these
rights.

The United States seeks to extend GATT dispute settlement to the TRIPS agreement.
Because GATT agreements involve an exchange of concessions among Members, the GATT
mechanisms for dispute resolution and rulemaking can provide significant improvements over
those provided in Berne.2¥ Under the Understanding on Rules and Procedures on Dispute
Settlement, which also was negotiated during the Uruguay Round, an aggrieved Member can
withdraw trade concessions negotiated under other GATT agreements if another Member is
judged by a dispute resolution panel to have violated TRIPS standards for adequate

368/ R.M. Gadbaw & T.J. Richards, Intellectual Property Rights: Global Consensus,
Global Conflict? 40 (1988).
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intellectual property protection and the other Members authorize such withdrawal of

concessions. 3

In the copyright area, U.S. negotiators are seeking protection for computer programs as
literary works under Berne and improved protection for sound recordings. The text issued
by GATT Director General Dunkel in December 1991 incorporates the economic rights of
Beme into the TRIPS agreement.2? The economic rights are the bundle of rights for
which the copyright holder is entitled to compensation -- such as reproduction, adaptation,
public performance and broadcasting rights. The Dunkel text explicitly excludes moral rights
from dispute settlement under the agreement. The United States seeks the exclusion of such
rights because they are not trade related and, therefore, should not be subject to GATT
dispute settlement. MPAA has noted that countries that emphasize moral rights protection
might challenge U.S. program producers if their actors or film directors objected to
colorization or interruption during broadcasts for commercials, or the adaptation of their
films to different formats, such as from film to video.22V/

As discussed, a principal issue that is yet unresolved is the scope of the national
treatment obligation in TRIPS, and the addition of a provision to require members to broadly
respect contracts that transfer rights, especially in respect of the creation of works under
conditions of employment.2?

(%]
\NO
Z

Dunkel Draft Agreement on Trade Related Aspects of Intellectual Property Rights,
GATT Doc. MTN.TNC/W/FA, Dec. 20, 1991, § S, at S§.1-S.23.

370/ Id., Annex II1, art. 9.1, at 61.

371 Comments of MPAA at 23-27.
372/ See discussion supra at p. 114.
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2. WIPO

WIPO is actively pursuing a program aimed at ensuring that the level of protection
provided under the Conventions that it administers meets the needs of the global economy
and ensures the adequate protection of creators of all types of intellectual property. In the
copyright area, there are two current projects of particular relevance: the possible
establishment of a protocol to Berne to deal with some of the issues discussed in this report,
and the possibility of establishing a new international instrument to better protect the interests
of producers of sound recordings and performers. Work on these projects is proceeding as
this report is being prepared. WIPO is planning to issue documents outlining the scope of a
possible protocol and the new instrument in early March of 1993, Meetings of Committees
of Experts to address the issues presented in those documents will be convened at WIPO
from June 21 until July 2, 1993. The U.S. government is actively participating in the
development of a position to ensure that the issues of critical importance to U.S. mass media
interests are appropriately included in this process.

B. Bilateral Approaches and Trade Laws

One focus of U.S. efforts to combat international copyright violations has been through
multilateral treaties, but bilateral agreements can sometimes be more effective in dealing with
specific problems. Because of the lengthy nature of the GATT negotiations, bilateral
agreements and actions under the trade Jaws have also been used by the U.S. government as
an effective means of addressing problems abroad involving U.S. copyrighted works.

1. Bilateral Approaches

In recent years the United States has engaged in bilateral intellectual property
negotiations with numerous countries, such as those in Southeast Asia, Central America, in
Eastern Europe, and in the Near East. As a result of negotiations with Saudi Arabia and
Malaysia, the Saudis enacted their first copyright law in January, 1990,2 and in 1990,
Malaysia acceded to Berne.2¥ Negotiations for effective intellectual property protection
often occur in the context of larger trade negotiations, such as for bilateral investment

373/ ITPA Special 301 Request, supra note 303, at 72.
374/ MPEAA 1992 Trade Report, supra note 306, at 88,
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treaties and free trade zones. For example, in the negotiations with Canada and Mexico on
the North American Free Trade Agreement, the United States has gained increased protection
of intellectual property rights.

2. Improving Intellectual Property Rights Protection Through Trade Laws

Several laws enacted in the last decade condition trade benefits provided by the United
States on the protection that a foreign country affords to the intellectual property rights of
U.S. nationals. For example, the Caribbean Basin Economic Recovery Act (CBERA )
ties certain trade benefits to the extent to which Caribbean countries protect intellectual rights
of foreigners. Caribbean countries’ concerns that cable operators’ unauthorized activities
may jeopardize CBERA benefits have motivated many cable operators to participate in a
"quitclaim program” developed by MPEAA. Through the program, MPEAA collects a
monthly fee from cable operators throughout the satellite footprints that cover the Caribbean
basin and redistributes these funds to participating program suppliers. In exchange MPEAA
agrees not to pursue further remedies against these operators.22¢/

More importantly, the U.S. Generalized System of Preferences Renewal Act of
198427 authorizes the grant to developing countries of duty-free import privileges, based
in part upon the level of protection the countries provide intellectual property rights.
Moreover, Section 301 of the Trade Act of 1974, as amended, allows the Trade
Representative to take action against countries that violate provisions under trade agreements
or that otherwise burden or restrict U,S. commerce.2 In 1984, Title III of the Trade and

375/ Pub. L. No. 98-67, 97 Stat. 3847 (1983) (codified at 19 U.S.C. § 2701 et seq.
(1988)).

376/ MPEAA, MPEAA Quitclaim Program (MPEAA informational material, June 8,
1991). Although this program obviously is not the most preferable way of dealing
with unauthorized use, it is an improvement over a totally noncompensatory
situation.

377/ General System of Preferences Renewal Act of 1984, Pub. L. No. 98-573, §§ 501-
508, 98 Stat. 3018-24 (1984) (codified at 19 U.S.C. § 2461 (1988)).

378/ Competitiveness Act of 1988, § 1301(a), 102 Stat. at 1164-65 (codified at 19

U.S.C. § 2411 (1988)).
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Tariff Act? recognized the growing problem of foreign violations of U.S. copyright,
defined "unreasonable" trade practices as policies that deny "fair and equitable . . .
protection of intellectual property rights, ¥ and strengthened Section 301 of the Trade
Act of 1974 by broadening the President’s authority to retaliate against unfair foreign trade
practices.®V Specifically, the Trade and Tariff Act amended the timetables and

procedures needed to initiate and complete an investigation of alleged burdensome trade

practices. 2%

The Competitiveness Act of 19882 further strengthened Section 301 by creating the
"Special 301" procedure. In that procedure, the USTR is required to identify countries that
do not provide adequate and effective intellectual property protection to U.S. rights owners
or that deny market access to U.S. products whose value is based on protection of
intellectual property rights. 2 If the USTR determines that a country’s intellectual
property rights practices, including lack of protection of U.S. works, is onerous and
egregious, the Trade Representative must initiate an investigation under section 301 and
complete negotiations within six months (which can be extended to nine months in certain
cases).®®’ In implementing the Special 301 provisions, USTR created two separate lists of
countries, a "Priority Watch List" and a "Watch List," in addition to naming "priority
foreign countries,” which is required by the statute. The USTR has initiated investigations
into the practices of several "priority foreign countries” (such as China and India) and has
negotiated extensively with those countries named to the two lists -- the priority watch list for

379/ International Trade and Investment Act, Pub, L. No. 98-573, §§ 301-308, 98 Stat.
3000-18 (1984) (codified as amended at 19 U.S.C. §§ 2101 et seq. (1988)).

380/ 1d. § 304(f)(2), 98 Stat. at 3005 (codified as amended at 19 U.S.C.
§ 2411 )B)(B)(A)IT) (1988)).

381/ Id. § 304(a), 98 Stat. at 3002-03 (codified as amended at 19 U.S.C. § 2411
(1988)).

382/ Id. § 304(d), 98 Stat. at 3003-04 (codified as amended at 19 U.S.C. § 2412
(1988)).

383/ Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107 (1588)
(codified as amended in scattered sections of 19 U.S.C.).

384/  1d. § 1303(b), 102 Stat at 1179-80 (codified at 19 U.S.C. § 2242(a)(2) (1988).
385/ 19 U.S.C. § 2414(2)(3)(A) (1988).
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countries with more severe problems and the watch list for countries with less serious
problems.
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Chapter 8
THE CROSSOWNERSHIP RULES

I. INTRODUCTION

Various structural restrictions prevent U.S. firms from diversifying into certain media
activities. Such rules operate to limit both the degree of vertical integration and horizontal
concentration among domestic media firms, which may impede their ability to compete
globally. Given the importance of our system of free, over-the-air broadcast television, and
the concerns of some that the future of the broadcast industry is uncertain, we believe that
policymakers should scrutinize carefully the restrictions now in place on the various players
in the industry.

In this chapter, we look at a number of laws and FCC regulations that limit the
crossownership of domestic media outlets. In 1992, the Federal Communications
Commission (FCC) modified its former rule that effectively prevented national broadcast
television networks, such as ABC, CBS, and NBC,%¢ from owning cable systems (or vice
versa)2? to allow network-cable crossownership under certain circumstances.2¥ The
Cable Act of 1984 (1984 Cable Act) codified FCC rules adopted in 1970 that bar all
telephone companies (telcos) from providing cable service to subscribers in their local service
area.?® In addition, until 1991, the regional Bell operating companies (BOCs) were
independently precluded from providing cable service anywhere in the country by the terms

386/ 1t is unclear whether Fox Broadcasting Company (Fox) is subject to this
crossownership restraint, as the FCC’s rules contain no definition of a "network”
for purposes of this rule. Fox has stated it may not be subject to the rule. See
Comments of Fox Broadcasting Company at 18 n.44 (filed Nov. 21, 1991) in

Review of the Policy Implications of the Changing Video Marketplace, MM Docket
No. 91-221 (Fox Television NOI Comments).

47 C.F.R. § 76.501()(1) (1991).
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Amendment of Part 76, Subpart J, Section 76.501 of the Commission’s Rules and
Regulations to Eliminate the Prohibition on Common QOwnership of Cable
Television Systems and National Television Networks, Report and Order, 7 FCC

Rcd 6156 (1992) (Network-Cable Crossownership Report and Order).
47 U.S.C. § 533(b) (1988); 47 C.F.R. §§ 63.54 - 63.58 (1991).
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of the 1982 AT&T consent decree, which barred the BOCs from providing information
services.2¥ The 1984 Cable Act also bars common ownership of both a broadcast station
and a cable system in the same community.22 The PCC’s broadcast-newspaper
crossownership rule prohibits common ownership of broadcast and newspaper outlets in the

same community.2%

In the Notice, NTIA invited comment on the implications of the various crossownership
rules in light of the apparent trend toward globalization of media firms. In particular, we
asked whether these restrictions restrained the growth of domestic firms that would otherwise
become more globally competitive, We also inquired whether the domestic benefits of
retaining such prohibitions might outweigh any concems that such policies retard the global
competitiveness of U.S. firms 2%

In this chapter, we conclude that, to varying degrees, modification of each
crossownership restriction could have some impact on the globalization of the mass media.
While the primary impetus for modification of each restriction lies in domestic
considerations, the potential impact on firms operating in a global environment adds further
support to our recommendation that firms should be afforded greater flexibility to determine
the business arrangements under which they distribute television programming,
unencumbered by governmental restrictions,

390/ In July 1991, the court that administers the consent decree issued an opinion and
order lifting the information services restriction, but stayed that order until

completion of the appellate process, United States v. Western Elec. Co., Inc., No.
82-0192 (D.D.C. Tuly 25, 1991), appeal docketed, No. 91-5263 (D.C. Cir. Aug.
30, 1991). However, the Court of Appeals for the District of Columbia Circuit
subsequently lifted the stay, No. 91-5263 (D.C. Cir. Oct. 7, 1991), so that the
BOCs now are free to provide cable service anywhere outside of their local service
areas. On October 30, 1991, the Supreme Court declined to reimpose the stay.

American Newspaper Publishers Ass’n v, United States, 112 S. Ct. 366, 116 L.
Ed. 2d 317 (1991). The removal of the restriction remains under appeal.

391/ 47 U.S.C. § 533(2)(1988); 47 C.F.R. § 76.501(a)(2) (1991).
392/ 47 C.F.R. § 73.3555(c) (1991).
393/ Notice, 55 Fed. Reg. at 5797, para. 39.
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II. SUMMARY OF COMMENTS

CBS and News Corp. addressed certain aspects of the crossownership restrictions, 24
In general, they agree that the rules serve no valid purpose, but disagree as to whether they
have any impact on globalization.

CBS addresses only the network-cable crossownership prohibition, arguing that this
prohibition has restricted competition for local cable outlets and has imposed costs on the
public by preventing broadcast networks from attaining the efficiencies associated with
vertical integration. CBS relies on the 1980 report of the FCC's Network Inquiry special
staff,2® the report on cable ownership prepared in 1981 by the FCC’s Office of Plans and
Policy (OPP),2¢ and the comments of the Department of Justice in response to the 1981
Cable Report.2? CBS asserts without elaboration that the network-cable crossownership
rule and other domestic restrictions prevent the television networks from achieving their full
competitive potential in domestic and foreign markets, 3¢/

News Corp. argues generally that the crossownership rules have no bearing on the trend
toward globalization of the media, without specifically addressing any particular
crossownership rule. It states that the rules "do not inhibit the growth of U.S. media firms
operating in a global market any more than they affect foreign firms operating in a global
market. "3 It suggests that the rules do not impose a differential burden on U.S. firms
because they apply to the operations of all firms -- domestic or foreign -- within the United

394/ Comments of CBS at 20-22; Comments of News Corp. at 22-23.

395/ 1 Final Report of the Network Inquiry Special Staff, New Television Networks:
Entry, Jurisdiction, Ownership and Regulation 432 (1980) (Network Inquiry).

396/ K. Gordon, J. Levy & R. Preece, FCC Policy on Cable Ownership 122 (Staff
Report, Office of Plans and Policy, 1981) (1981 Cable Report).

397/ Comments of the U.S. Dep’t of Justice at 12 (filed Jan. 21, 1982) on the 1981
Cable Report.

3068/ Comments of CBS at 20.
399/ Comments of News Corp. at 22,
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States. % However, as a general matter, News Corp. questions whether the
crossownership rules still can be justified, particularly now that the growth in media outlets
has largely undermined the original justification for the rule, L.¢., lack of diversity.
Accordingly, it supports FCC efforts to relax restrictions on broadcast ownership, It also
notes that no rules bar print or broadcast crossownership of direct broadcast satellites or
multi-point distribution services, and it concludes that concerns about concentration in the
domestic media can be addressed through the antitrust laws.

III. IMPACT OF THE CROSSOWNERSHIP PROHIBITIONS ON GLOBALIZATION

In this part of our analysis, we examine the relationship, if any, between each
crossownership restriction and the trend towards media globalization. For each rule, we first
review its history and rationale for adoption. Then, we describe briefly the effect of the
prohibition on the domestic marketplace. We conclude that there are sound domestic reasons
to modify each crossownership restriction. Finally, we discuss the likely effect of removing
the restriction on the globalization of mass media products. In particular, we analyze
whether the U.S.-based firms presently affected by each crossownership prohibition would be
more likely to engage in foreign direct investment (FDI) or to export programming abroad in
the absence of that restriction. We also consider whether elimination of each prohibition
would be likely to have an effect on the incentives of foreign-based firms to enter U.S.
markets, either through FDI or exports.

A. The Network-Cable Crossownership Rule

1. History of the Rule

The FCC adopted a complete ban on broadcast television network-cable crossownership
in 1970 in the course of a comprehensive proceeding in which it considered and adopted a
host of rules governing the cable industry.2 The original rule effectively prohibited

400/ We note that because Section 310(b) of the Communications Act, the foreign
ownership rule, independently restricts foreign ownership of broadcast stations or
telephone companies, the crossownership rules as a practical matter have little
impact on the U.S. operations of foreign firms. See 47 U.S.C. § 310(b) (1988).

401/ Amendment of Part 74, Subpa of the Commission's Rules and Re ion
Relative to Community Antenna Television Systems: and Inquiry into th
Development of Communicati Technology and Services to Formula egulato
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network-cable crossownership by providing that no cable television system could carry the
signal of any television broadcast station if that system directly or indirectly owned,
operated, controlled, or had an interest in a national television network.%%

" In adopting the 1970 network-cable crossownership rule, the FCC accepted without
extensive discusston several arguments made by parties that opposed such crossownership.
In particular, the FCC concluded that: (1) crossownership would reduce the diversity of
programming that cable systems otherwise might provide because network-owned cable
systems would have financial incentives to carry the signals of affiliated broadcast stations
(and presumably would limit carriage of other broadcast signals or cable-originated
programming); and (2) permitting networks to own cable systems might impede the
development of new cable networks and thereby "have a dampening effect on potential
programming competition on the national level as well."®® The FCC also expressed
general concern that the television networks had "a predominant position nationwide through
their affiliated stations in all markets, their control over network programming presented in

prime time, and their share of the national television audience. "4

In the years that followed, a number of parties argued that the FCC should repeal its
network-cable crossownership rule. In 1980, the FCC’s Network Inquiry staff concluded
that the prohibition served no valid purpose, and, by eliminating networks as potential
entrants into the cable industry, operated to restrain competition and diversity in that

Policy and/or Legislative Proposals, Second Report and Order, 23 FCC 2d 816
(1970) (Cable Crossownership).

Unlike the broadcast-cable and the cable-telco crossownership rules, which the FCC
also adopted in 1970, Congress never codified the network-cable crossownership
rule. However, networks are statutorily barred from owning cable systems in the
same market as their network owned-and-operated stations by the 1984 Cable Act’s
broadcast-cable crossownership restriction, 47 U.S.C. § 533(a).

402/ 47 C.F.R. § 76.501(a) (1991). While on its face the rule effectively prohibited
cable systems from having an interest in television networks, it was clear that the
intent of the FCC in adopting this rule was to bar networks from having an interest
in cable systems, See Cable Crossownership, 23 FCC 2d at 821.

403/ Id. at 819.
404/ Id. at 821.
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industry 2%’ The following year, OPP concurred that the probibition was unwarranted in
its 1981 Cable Report, concluding that the original rationale for the rule could not be

supported in the existing video marketplace,*®/

In 1982, the FCC initiated a rulemaking in which it proposed to repeal the rule,
suggesting that it was not sound in light of current market conditions and might in fact
impose significant costs on the public.*?’ In 1988, NTIA released a study that, among
other things, urged the FCC to repeal the network-cable crossownership rule.2® In

405/ Network Inquiry, supra note 395, at 431. In particular, the staff concluded that
unless a broadcast network were to acquire a substantial number of cable outlets, it
would be extremely difficult for it to foreclose the development of cable networks,
and that broadcast networks would have incentives to increase demand for cable
service by providing a diverse array of programming. Id. at 434. The staff
viewed network ownership of cable systems as a form of conglomerate expansion
because it assumed that cable systems were not 1n substantial competition with
broadcast stations in any relevant market. Id. at 430 n.254, 1t concluded that
network entry into cable could result in the "efficient transfer of technical and
marketing knowledge across traditional media industry lines," id. at 432, which
"could enhance efficiency and lower the price and increase the quality of cable
service to advertisers and viewers." Id. at 435.

406/ 1981 Cable Report, supra note 396, at 107-08, 124-25. OPP found that the
possibility of anticompetitive behavior by network owners of cable systems would
be limited by strong consumer demand for cable services, regulatory intervention
on the part of local franchising authorities, and the availability of non-cable video
program sources (e.g., over-the-air broadecast signals) in most markets. Id. at 107-
08. OPP characterized network ownership of cable systems as a form of vertical
integration, and concluded that permitting such crossownership could result in
substantial benefits. In particular, OPP concluded that “cable-network
crossownership . . . could reduce the risk associated with new programming, allow
appropriate adjustment to unexpected changes in the market, improve information
flow between stages, and perhaps exploit the programming expertise of the network
at the local level.” Id. at 122.

407/ Amendment of Part 76, Subpart J, Section 76.501 of the Commission’s Rules and
Regulations Relative to Elimination of the Prohibition on Common Ownership of
Cable Television Systems and National Television Networks, Notice of Proposed
Rulemaking, 91 FCC 2d 76 (1982) (Network-Cable Crossownership NPRM).

However, the FCC took no further action in that proceeding for a number of years.

NN
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See Video Study, supra note 350, at 64. In the Video Study, we concluded that the
FCC’s concerns about the predominant position of the broadcast networks had been
substantially mitigated since 1970, as network audience shares (and, ultimately,
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response to changes in the video marketplace and NTIA’s Video Study, in 1988 the FCC
released a Further Notice of Proposed Rulemaking in its Network-Cable Crossownership
proceeding to obtain additional comments.%/

In 1991, the FCC initiated a broad inquiry into the state of the video marketplace. 2%
While the FCC did not specifically refer to the network-cable crossownership rule in its
Television NOI, it did seek comment on which rules and policies hamper the ability of
networks to compete with multichannel delivery systems, 2! and a number of parties

addressed the network-cable crossownership rule in their comments. 2/

advertising revenues) were on the decline due to a rise in independent broadcast
stations, growth in cable subscribership, and the advent of numerous cable
networks. Moreover, we suggested that a broadcast network owner of cable
systems would not have the ability to foreclose competing cable networks, and that
even if a broadcast network could acquire a significant number of cable outlets, its
incentives to favor its own broadcast affiliates in carriage decisions would be no
different than the incentives of vertically integrated multiple system operators
(MSO:s) to carry affiliated programmers. Id. at 72, We also found that the rule
imposed costs on the public by denying networks the ability to realize potential
efficiencies stemming from consolidated operations, such as the use of
programming units for both cable and broadcast operations. Id. at 73.

409/ Amendment of Part 76, Subpart J, Section 76.501 of the Commission’s Rules and
Regulations to Eliminate the Prohibition on Common Ownership of Cable

Television Systems and National Television Networks, Further Notice of Proposed
Rulemaking, 3 FCC Rcd 5283 (1988) (Network-Cable Crossownership Further

NPRM).

410/ Review of the Policy Implications of the Changing Video Marketplace, Notice of
Inquiry, 6 FCC Red 4561 (1991) (Television NOTY).

411/ Id. at 4962,

412/ See, e.g., Comments of National Broadcasting Company, Inc. at 46-52 (filed Nov.
21, 1991) in Television NOI (NBC Television NOI Comments); Comments of
Capital Cities/ABC, Inc. at 10-19 (filed Nov. 21, 1991) in Television NOI; Fox
Television NOI Comments, supra note 386, at 18 n.44; Comments of the National
Cable Television Association, Inc. at 16 (filed Nov. 21, 1991) in Television NOI;
Comments of the National Association of Broadcasters at 41-43 (filed Nov. 21,
1991) in Television NOI (NAB Television NOI Comments); Comments of the
Association of Independent Television Stations, Inc. at 18-23 (filed Nov. 21, 1991)
in Television NOI (INTV Television NOI Comments); Comments of the Network
Affiliated Stations Alliance at 9-39 (filed Nov. 21, 1991) in Television NOI
(Affiliate Television NOI Comments); Comments of the Motion Picture Association
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In December 1991, the FCC released a Second Further Notice of Proposed Rulemaking
in its Network-Cable Crossownership proceeding, seeking further comment on the continued
validity of the rule. &¥ Recognizing the concerns expressed by a number of commenters
earlier in the proceeding that repeal of the rule could undermine diversity and competition,
the FCC also sought comment on various options that would alter, rather than completely
repeal, the rule, such as a requirement that network ownership of cable systems only be
permitted in Jarge or competitive markets, a national subscriber limit on network ownership
of cable systems, a "must carry" requirement, and an antidiscrimination requirement. 24/

of America, Inc. at 18-21 (filed Nov. 21, 1991) in Television NOI (MPAA
Television NOI Comments).
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Amendment of Part 76, Subpart J, Section 76.501 of the Commission’s Rules and

Regulations to Eliminate the Prohibition on Common Ownership of Cable
Television Systems and National Television Networks, Second Further Notice of
Proposed Rulemaking, 7 FCC Red 586 (1991) (Network-Cable Crossownership

Second Further NPRM).

In their comments, the networks supported complete repeal of the rule, arguing that
the rule could no longer be justified in today’s marketplace. See Comments of
National Broadcasting Company, Inc. (filed Mar. 23, 1992) in Network-Cable
Second Further NPRM; Comments of Capital Cities/ABC, Inc. at 1-33 (filed Mar.
23, 1992) in Network-Cable Second Further NPRM (CapCities/ABC Second
Further Network-Cable Comments); Second Further Comments of CBS Inc. (filed
Mar. 23, 1992) in Network-Cable Second Further NPRM. The National Cable
Television Association (NCTA) stated it was not opposed to total elimination of the
rule. See Comments of the National Cable Television Association, Inc. at 2 (filed
Mar. 23, 1992) in Network-Cable Second Further NPRM.

The parties opposing elimination of the rule -- including the National Association of
Broadcasters (NAB), the network affiliates, and the Association of Independent
Television Stations, Inc. (INTV) -- generally agreed that the rule had outlived its
original purpose of protecting the cable industry, but argued that it should be
retained in order to protect local broadcasters from potential discrimination by
network-cable conglomerates. See, e.g., Comments of the National Association of
Broadcasters at 3 & app. A (filed Mar. 23, 1992) in Network-Cable
Crossownership Second Further NPRM; Comments of the Network Affiliated
Stations Alliance at 7-9 (filed Mar. 23, 1992) in Network-Cable Crossownership
Second Further NPRM (Affiliate Stations Second Further Network-Cable A
Comments); Comments of the Association of Independent Television Stations, Inc.
at 26-27 (filed Mar. 23, 1992) in Network-Cable Crossownership Second Further
NPRM (INTV Second Further Network-Cable Comments).

414. Network-Cable Crossownership Second Further NPRM, 7 FCC Red at 588-89.
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In August 1992, the FCC revised its network-cable crossownership rule to allow
networks to participate to some degree in the ownership and operation of cable systems.4¥
Under the revised rule, a network now is free to own cable systems so long as those systems
do not represent more than ten percent of the homes passed by cable systems nationwide, or
more than fifty percent of the homes passed by cable systems in an Arbitron Area of
Dominant Influence (ADI).2¢ The FCC announced that it would review the continued
necessity of its revised rules in three years, i,e,, by June 1995.

In reaching its decision, the FCC concluded that network ownership of cable systems
would enable networks to diversify their operations and gain access to additional revenue
sources, which could enable them to develop greater diversity of programming, thereby
benefitting the viewing public.2? The FCC also concluded that the public would benefit if
networks were allowed to apply to cable systems their expertise in distributing programming
to consumers, producing news broadcasts and other programming, and coordinating

operations with affiliates.s%/

2. Effect of the Network-Cable Crossownership Rule on the Domestic Marketplace

As noted above, the network-cable crossownership rule, even as modified in August
1992, limits the ability of television networks to acquire an ownership interest in cable

415/ This decision remains subject to petitions for reconsideration at the time of this
publication.

416/ However, the local ownership cap does not apply in any market in which the
network-owned cable system faces a competing cable system. Network-Cable
Crossownership Report and Order, 7 FCC Rcd at 6169. In addition to these
structural limits, the FCC decided to allow broadcasters to petition for special relief
to remedy any specific instances of anticompetitive conduct by a network-owned
cable system (e.g., deleting or repositioning local broadcast signals). Id, at 6170-
73.

417/ Id. at 6163, 6164, In its Network-Cable Crossownership Second Further NPRM,
the FCC had noted that, according to a 1991 OPP study, declining advertising
revenues would force the networks to develop supplementary revenue streams. 7
FCC Rcd at 587 (citing . Setzer & J. Levy, Broadcast Television in a
Multichannel Marketplace, 6 FCC Red 3996 (FCC Office of Plans and Policy
Working Paper No. 26, 1991) (Broadcast Television Report)).

418/ Id.
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systems or multiple system operators (MSOs). Conversely, the rule also limits the ability of
any cable operator, or MSO, to acquire a television network.

The significance of this restriction can only be appreciated if one recognizes the various
complementary and competing roles that television networks and cable systems play today.
The television broadcast networks primarily act as "program packagers”: they acquire the
right to air programs produced by studios, which they package into a network schedule that
is distributed to local broadcast stations, both owned-and-operated stations and affiliates, in
exchange for the right to sell advertising time within that schedule.4? In addition, to a
lesser extent, the networks produce their own programming for distribution to their local
affiliates and owned-and-operated stations.*2’ Under the FCC’s current financial interest
and syndication rules,*2V the networks now have greater latitude to acquire ownership
interests in the programming they distribute and to produce their own programming, if they
so choose.*2 Finally, the networks’ owned-and-operated stations also distribute
programming directly to viewers. %/

419/ See Broadcast Television Report, 6 FCC Rcd at 4084-85; Notice, 55 Fed. Reg. at
5794, paras. 15, 18.

420/ As discussed more fully infra in Chapter 10 at note 655 and accompanying text,
until 1990, a series of consent decrees limited the amount of in-house production
for broadcast airing that networks could engage in to 5 hours per week of prime-
time programming and 19 hours per week of daytime or fringe hour programming.
In addition, for many years, FCC rules effectively made it uneconomical for
networks to produce programming in-house by barring them from engaging in
domestic syndication. Under the present financial interest and syndication rules,
which are the subject of ongoing litigation, the networks are permitted to syndicate
in the domestic market all programs atred on their own network that they produce
themselves.

21/ As discussed in greater depth infra in Chapter 10 at p. 199, the status of those rules
is uncertain at the time of this publication.

422/ Under the FCC’s current financial interest and syndication rules, the networks are
free to produce in-house up to 40% of their prime-time entertainment schedule and
up to 100% of their prime-time non-entertainment and non-prime-time schedule.
Moreover, the financial rewards of producing programming in-house are greater
now that the networks may syndicate such programming in the domestic market.

423/ As discussed infra in Chapter 9 at p. 167, the networks, like other group owners,
are limited by the FCC’s national multiple ownership rule, 47 C.F.R. § 73.3555(d)
(1991), to owning no more than 12 broadcast television stations nationwide, or
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In contrast, local cable systems package and distribute video programming directly to
the ultimate viewer. Cable operators assemble a multichannel package of programming
consisting of retransmitted local and distant broadcast signals (including signals from network
affiliates), satellite-delivered cable networks (both general and specialized), pay cable, and
locally-originated cable channels, which is distributed to cable subscribers. Cable operators
derive their revenues primarily from subscription fees and, to a much lesser, but growing,

extent, from cable advertising.42/

In recent years, many of the larger cable MSOs (and three of the broadcast networks)
have acquired equity interests in cable networks that supply program services to local cable
systems.*2’ In many respects, cable networks function similarly to the broadcast television
networks, in that they obtain programming from studios and syndicators, assemble that
programming into a schedule, sell advertising time within that schedule, and distnibute the
package to local cable systems.2¥ However, unlike the broadcast networks, the cable
networks face no limitations on producing their own programming in-house. Consequently,

by acquiring ownership interests in cable networks, the MSOs have been able to integrate

stations with a combined nationwide audience reach of 25%.
424/ Broadcast Television Report, 6 FCC Red at 4047,

425/ The network-cable crossownership rule only limits the extent to which the
broadcast networks may acquire interests in local cable systems, and not in
suppliers of programs to cable systems. CapCities/ABC has interests in three
domestic cable television networks: ESPN (80% interest), Arts & Entertainment
(33.3% interest), and Lifetime (33.3% interest). Capital Cities/ABC, Inc., 1991
Annual Report and Form 10-K at 11-12 (1992) (CapCities/ABC Annual Report).
For a further description of CapCities/ABC, see infra Appendix C at p. C-4. NBC
operates the Consumer News and Business Channel. General Electric Company,
1991 Annual Report 15 (1992) (GE Annual Report). For a further description of
NBC, see infra Appendix C at C-8. In 1992, CBS acquired Midwest Cable &
Satellite, which operates the Midwest Sports Channel, a supplier of regional cable
sports programming. CBS, CBS Annual Report to the Shareholders 1991, at 58
(1992) (CBS Annyal Report). For a further description of CBS, see infra Appendix
C at C-5. In 1992, Fox created a new division, Fox Basic Cable, which is
developing cable network programming channels. The News Corporation Limited,

A Global Media Company: Annual Report 1992, at 11 (1992) (News Corp.
Annual Report). For a further description of Fox, see infra Appendix C at C-9.
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Local cable operators pay for cable network programming on a monthly per-
subscriber basis.
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vertically at three stages:iZ through their cable networks, they act as producers and
packagers of programming for local cable systems, and through their Jocal cable systems,
they act as packagers and distributors of programming to the ultimate viewer.

NTIA agrees with the FCC that an absolute network-cable crossownership ban is not
warranted in today’s marketplace, and that allowing networks to own cable systems would
produce public interest benefits.#2¥ In addition to the reasons noted by the FCC for
relaxing the rule,®? the efficiencies that could result from network-cable crossownership
could have both vertical and horizontal dimensions. To the extent that the FCC’s recent
revision of the rule will permit greater vertical integration between, for example, the
program packaging functions of a network and the distribution functions of a cable system,
efficiency gains may result.£¢ Moreover, the public should benefit if networks are

427/ However, under the recently enacted Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, § 11, 106 Stat. 1460, 1487 (1992)
(1992 Cable Act), the FCC is required to adopt rules by October 1993 imposing
"reasonable limits" on the degree to which cable operators may vertically integrate.
The 1992 Cable Act also requires the FCC to adopt reasonable limits on the
number of subscribers that an entity may reach nationwide through commonly

owned cable systems. See New Cable Ownership Rules Proposed; Inquiry Begun,
MM Docket No. 92-264 (FCC News Release, Dec. 10, 1992).

428/ Network-Cable Crossownership Report and Order, 7 FCC Red at 6163,
429/

See discussion supra at p. 131,

430/ In particular, as discussed supra in Chapter 4 at p. 64, firms may integrate
vertically in order to eliminate "vertical externalities” induced by high transactions
costs. In the network-cable context, it may be advantageous, for instance, for a
broadcast network to integrate vertically with a cable operator so that the operator
has the "correct” incentive to promote the product of the network.

Moreover, relaxation of the rule should enable broadcast networks to reduce the
risks associated with producing cable-exclusive programming by permitting them to
acquire an assured outlet for such programming.

However, as discussed supra note 427, the FCC is required under the 1992 Cable
Act to adopt rules limiting vertical integration by cable operators, which could
reduce the extent to which a broadcast network might attain such efficiencies.

134



allowed to achieve greater economies of scope through horizontal expansion in the paékaging
and distribution of television programming .Y

While there is general agreement that a total prohibition would no longer serve its
original purpose, a number of parties raised new arguments in recent years in support of
retaining a complete ban on network-cable crossownership, claiming such a ban is necessary
to preserve the viability of our system of free, local, over-the-air broadcast stations. In
particular, broadcast stations affiliated with the networks have argued that network-owned
cable systems would be able to bypass local affiliates by providing network programming
directly to cable subscribers over their owned cable systems or by importing distant signal
affiliates. As a consequence of this ability, the affiliates argue, the networks would be able
to exert undue leverage over those afﬁhates in negotiations over clearance of programs and
network compensation.* 2

NTIA agrees with the FCC that these new arguments deserve careful cons1derat10n
The free, over-the-air television broadcast system has played a crmcal role in the Amencan
way of life for more than forty years. However, we conclude that the potential actions by
the networks that parties raise as objections to elimination of the rule are speculative and, in
many instances, contrary to the economic interests of the networks. On balance, NTIA

431/ Indeed, broadcast networks may be able to realize efficiencies from packaging
programming for distribution to both local over-the-air affiliates and local cable
outlets.

432/ See Affiliate Stations Second Further Network-Cable Comments, supra note 413, at
7-9, 17-18; Reply Comments of the Network Affiliated Stations Alliance at 7-8

(filed Apr. 7, 1992) in Network-Cable Crossownership Second Further NPRM;
Affiliate Television NOI Comments, supra note 412, at 21-26.

In addition, INTV has argued that repeal of the rule would enable network-owned
cable systems to favor their own broadcast affiliates (and affiliated cable program
services) and discnminate against independent broadcast stations in terms of
carriage and channel position. See INTV Second Further Network-Cable
Comments, supra note 413, at 26; see also INTV Television NOI Comments, supra
note 412, at 18-19. Those concerns would appear to be largely met by passage of
the 1992 Cable Act, which enables broadcast stations to elect between
retransmission consent and "must carry" status. Pub. L. No. 102-385, §§ 4-5, 106
Stat. at 1471-83. The "must carry" provisions in the 1992 Cable Act are currently
subject to court challenge on constitutional grounds. See, e.g., Turner
Broadcasting v. FCC, Civ. Action No. E 92-2247 (D.D.C. filed Oct. 5, 1992).
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believes the better course is to allow broadcast networks and cable operators flexibility to
determine the business arrangements under which they distribute television programming,
unencumbered by governmental restrictions. We are confident that the additional efficiencies
derived from such diversification will improve the overall economic health and stability of
the U.S. television industry, and that the networks will remain committed to our system of
over-the-air broadcasting.

NTIA believes that concerns about "affiliate bypass" are speculative at best. Any such
strategy would result in a significant loss of audience for the network cable owner. On the
national level, cable systems cannot presently provide the coverage -- and audience share --
comparable to that of the broadcast affiliate system. While cable passes over ninety percent
of all television households, about sixty percent of all television households subscribe.43¥
In contrast, each of the three major broadcast networks reaches ninety-eight percent or more
of all television households through their owned-and-operated and affiliated stations,2¥ and
the broadcast signals'carried by the network affiliates remain the advertising vehicle of
choice for advertisers seeking a broad national audience.

Moreover, a network engaging in "bypass" would not necessarily have access to all
cable subscribers in a particular Jocal market, In many markets, there are several separately
owned cable systems. Even if no limitations on crossownership existed, there is some
question as to whether a network would necessarily be willing or able to acquire all of the
cable systems in a given market. A network thus would have no assurance that its
programming would even reach all cable subscribers. Finally, any attempt to import the
signal of a distant affiliate in lieu of a local affiliate would likely lead to viewer
dissatisfaction, and potential decline in cable subscribership, because local broadcast affiliates
typically are the stations most valued by cable subscribers. 43

433/ Network-Cable Crossownership Report and Order, 7 FCC Red at 6162,

434/ Joint Comments of the ABC, CBS, and NBC Television Affiliates Association at 9
(filed Oct. 24, 1988) in Network-Cable Crossownership Further NPRM (refiled on
Dec. 3, 1991 by the Network Affiliated Stations Alliance in Television NOI);
CapCities/ABC Second Further Network-Cable Comments, supra note 413, at 11-
12 & n.24.
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Local affiliates provide local news and other local programming that is highly
valued by television viewers. See infra note 755; Broadcast Television Report, 6
FCC Rcd at 4087. Such programming cannot be replaced by the importation of a
distant affiliate. Cf. Monday Memo, Broadcasting, Jan. 20, 1992, at 63 (local
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As a consequence of these factors, a network cable owner that "bypassed" its local
broadcast affiliates would effectively be trading its broad base of over-the-air viewers for a
smaller number of cable subscribers, and thereby be jeopardizing its attractiveness as a
national advertising vehicle. Moreover, while bypassing network affiliates could increase
demand for cable service among some viewers (because they would have to subscribe to
cable to receive that network’s programming), there could be a countervailing reduction in
demand among other viewers (because the cable system would no longer provide the local
programming and other value added by the local affiliate). Such a strategy would be
irrational unless the network could realize additional revenues in cable subscriber fees from
such an approach to distributing its product, and that increase, coupled with savings in
affiliate compensation, outweighed the decline in advertising revenues it would experience as
a result of the net loss in national audience. Although it is conceivable that, at some point in
the future, the networks could find it more profitable to distribute their programming

exclusively through cable systems, rather than affiliates,2¢/

it is more likely that networks
and cable systems would engage in numerous different types of business arrangements that

would not necessarily threaten the viability of over-the-air affiliates.2

In attempting to respond to concerns about network bypass of affiliates, the FCC’s cap
on local ownership of cable systems prohibits networks from purchasing cable systems
serving more than fifty percent of the homes passed by cable in a given market. Because we
believe that concerns about affiliate bypass are speculative at best, such a safeguard could
well be unnecessary. As the FCC reexamines its decision, both on reconsideration and in
1995, we urge it to consider whether the local ownership cap it has adopted would, as a
practical matter, impose inefficiencies that outweigh its putative benefits, by precluding the
networks from purchasing MSOs without being required to divest themselves of a significant

viewers in five communities persuaded cable not to drop signal of local NBC

affiliates).
436/ See Broadcast Television Report, 6 FCC Red at 4099.
437/ The 1992 Cable Act could affect this question, as network owners of cable systems

could have an additional incentive to end an affiliation with a local broadcast station
in lieu of carriage of a distant network owned-and-operated station in order to avoid
paying the local affiliate for retransmission consent. However, this would not
necessarily occur because networks would face countervailing pressures from
viewers to carry the signals of local affiliates. See supra note 435. Networks
affiliated with cable companies might instead seek to reduce affiliate compensation
in those markets where required to pay for retransmission consent.
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portion of those MSOs’ holdings.®¥ To the extent there remain lingering concerns over
the potential for "affiliate bypass," our preference would be to adopt a requirement that
networks maintain an affiliation with a local broadcast station in markets where they own
cable systems.£2 Such a measure would address concerns about bypass without
significantly impeding network entry into cable.

The debate on this issue boils down to whether there should be a presumption in favor
of retaining, or repealing, limits on network-cable crossownership. Given the importance of
our system of free over-the-air television, and the concems of some that the future of the
broadcast industry is uncertain, ¥ we believe that policymakers should scrutinize carefully
the restrictions now in place on the various players in this industry, including the broadcast
networks. On domestic policy grounds alone, NTIA believes that a strong case can be made
for complete elimination of any restrictions on network-cable érossoyvnership.ﬂ’ As the
FCC evaluates its network-cable crossownership decision ‘on reconsideration and in 1995, we
urge it to avoid retaining restrictions that would make network entry into cabte (or vice

versa) so cumbersome for the parties involved that few would have an incentive to so invest.
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NBC has argued that the combined effect of the 50% local ownership cap and the
statutory broadcast-cable crossownership ban would be to preclude it from
purchasing all but five or six of the top 25 MSOs. See Petition for Reconsideration
of National Broadcasting Company, Inc. at 5 & Exhibit T (filed Sept. 9, 1992) in
Network-Cable Crossownership, MM Docket 82-234. See also Flint, FCC’s Next
Cable Dereg Decision: 25% or 50%?, Broadcasting, June 15, 1992, at 10 (ABC
would have to divest between 23% and 68% of the cable systems owned by
selected MSOs to comply with 50% cap and statutory broadcast-cable
crossownership ban).

439/ The FCC declined to adopt various behavioral restrictions proposed by the network
affiliates and INTV (which included a requirement that networks affiliate with a
broadcast station in each market where they owned cable systems), believing them
to be "unnecessary” in light of the safeguards it did adopt. Network-Cable
Crossownership Report and Order, 7 FCC Rcd at 6173, 6186. The FCC did not
explain why it believed a local ownership cap to be preferable to an affiliation
requirement.

440/ See, e.g., Broadcast Television Report, 6 FCC Rcd at 4097-4104.

441/ See Letter from Thomas J. Sugrue, Acting Assistant Secretary for Communications
and Information, U.S. Department of Commerce, to Alfred C. Sikes, Chairman,
Federal Communications Coramission (filed May 13, 1992) in Network-Cable
Second Further NPRM.
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3. Effect of Lifting the Network-Cable Crossownership Prohibition on

lobalization

NTIA believes that repeal of the network-cable crossownership rule can be justified
solely on the basis of domestic concerns. However, for purposes of this study, an important
question is whether repeal would have an impact on media firms that participate in a global
marketplace. In particular, would repeal of this rule have any impact on the competitiveness
of U.S. firms in international markets? For example, would complete repeal of this rule
have any impact on either the incentives or the ability of the U.S. broadcast television
networks or cable MSOs to engage in FDI?*? And would a jointly-owned television
network-cable MSO be in a better position to produce, package or distribute television
programming abroad?

It is possible that repeal of the network-cable crossownership restriction could increase
EDI by U.S. firms abroad. In particular, the efficiencies that the broadcast television
networks and cable MSOs are likely to achieve from crossownership in the United States are
likely to benefit the international operations of those firms. The U.S. broadcast networks
have begun to expand their operations internationally, engaging in various production and
distribution activities.*¥ The more expertise that a jointly-owned network/cable firm

442/ Repeal of the network-cable crossownership rule could have some impact on FDI in
the United States. Foreign-based firms are independently precluded from acquiring
more than a 25% interest in any of the U.S. broadcast networks by the foreign
ownership restriction of the Communications Act, 47 U.S.C. § 310(b), as each
network holds a number of broadcast licenses. See discussion supra in Chapter 6 at
p. 77. Removal of the crossownership rule by itself could increase the incentives
of foreign-based firms to acquire interests in the U.S. market under the 25%
threshold, while elimination of the rule, if coupled with liberalization of the U.S.
foreign ownership restrictions, would create even greater incentives for FDI by
foreign-based firms. In particular, to the extent there are benefits to be derived
from owning both a broadcast network and a cable company, investment in such a
firm would be more attractive for both U.S. and foreign-based firms, thereby
potentially stimulating further investment in important U.S. businesses. We argue
in Chapter 6 that a regulatory approach that permitted greater participation by
foreign firms in U.S. broadcasting would likely serve the public interest, and we
recommended that the FCC use the flexibility it has under the Communications Act
to implement such an approach.

&

For instance, CapCities/ABC has invested in three European television production
and distribution companies, has a major interest in Worldwide Television News,
and, through ESPN, owns 50% of the European Television Networks. For a
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develops in producing, packaging, and distributing programming in the United States, the
greater its ability and inclination to take advantage of opportunities in similar ventures
overseas, and the stronger a competitor it will be abroad.

It is difficult to predict whether repeal of the network-cable crossownership restriction
would have any impact on the flow of programming abroad. Elimination of the rule would
enable cable companies and television networks to become more robust competitors in the
U.S. program production marketplace, as they benefit from the efficiencies associated with
integrated operation.**’ Such integrated firms would have economic incentives to
distribute their product as widely as possible in order to reduce the per viewer cost of that
product, similar to those of a broadcast television network or cable firm operating alone.
However, it is uncertain whether the efficiencies that a firm might achieve from
crossownership in the United States would enable that firm to obtain or produce higher
quality programming (L.e., programming with greater audience appeal) more suitable for
export. Thus, in our view, the benefits of removing this rule largely accrue from its
domestic effects.

further description of CapCities/ABC, see infra Appendix C at C-4. NBC
International distributes video and television programming abroad. For a futther
description of NBC, see infra Appendix C at C-8. CBS Enterprises has licensed
CBS-owned programming to more than 240 foreign broadcasters in 77 countries,
and has entered into joint ventures with a British firm to co-finance made-for-
television films and with Tokyo Broadcasting Systems to share newsgathering
resources and programming. For a further description of CBS, see infra Appendix
C at C-S.

444/ Given that a number of major studios have been acquired by foreign-based firms,
one could argue that it is especially anomalous for U.S. regulatory policy to impose
inefficient restrictions on vertical integration on two industries that are almost
exclusively U.S.-based -- broadcast networks and cable operators. Such restrictions
may handicap U.S. firms to the extent they compete against foreign-based firms
that are not similarly restricted in their home countries. For a discussion of
regulation of media crossownership in Europe, see Lensen, supra note 131, at 14-
17, 33.
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B. The Cable-Telco Crossownership Prohibition

1. History of the Prohibition

In 1970, the FCC adopted rules barring all telcos from providing video programming to
subscribers in their local service area, either directly or indirectly through an affiliate, with
waiver for good cause available only under limited circumstances. ¥ The FCC’s
restriction was a broad one, barring telcos from having any sort of business or financial
relationship with cable operators other than a carrier-user relationship. ¢/

When these rules were adopted, cable was, relatively speaking, in its infancy. At the
time, the FCC was concerned that telcos would -- absent such restrictions -- be able to
engage in improper cross-subsidization, block the development of new broadband cable
services, and use their control of telephone poles and conduit space to prevent or hinder

competition from independent cable companies.

When Congress enacted the Cable Act in 1984, it codified the FCC’s cable-telco
crossownership prohibition, although the statutory language is not as restrictive as the FCC's

rules. The 1984 Cable Act prohibits a telco from providing cable service to its customers,
either directly or indirectly through an affiliate effectively controlled by that telephone

5

See Applications of Telephone Companies for Section 214 Certificates for Channel
Facilities Furnished to Affiliated Communijty Antenna Television Systems, Final
Report and Order, 21 FCC 2d 307 (Section 214 Certificates), recon., 22 FCC 2d
746 (1970), aff’d, General Tel, Co, of S.W. v. U.S., 449 F.2d 846 (5th Cir.
1971). Those restrictions are currently set forth at 47 C.F.R. §§ 63.54-63.58.

In 1981, the FCC created a blanket exemption from its crossownership rules for
telcos proposing to serve rural areas, defined as communities with populations of
less than 2500. Telephone Co. CATV Cross-Ownership, 88 FCC 2d 564 (1981),
recon, denied, 91 FCC 2d 622 (1982), aff’d sub nom. National Cable Television
Ass’n v, FCC, 747 F.2d 1503 (D.C. Cir. 1984). Originally, the FCC required that
telcos intending to serve rural areas demonstrate that no other cable system was in
existence or under construction; when Congress codified the FCC’s rules in the
1984 Cable Act, it made the exemption automatic for communities that satisfy the
FCC’s definition of "rural.”

446/ 47 C.E.R. § 63.54 Note 1.

447/ Section 214 Certificates, 21 FCC 2d at 323-24.
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company.®¥ That Act also provides that the FCC may waive its provisions in areas where

the provision of video programming "demonstrably could not [otherwise] exist" or upon
other showing of "good cause."#¥

In addition, for a number of years, the BOCs were precluded from diversifying into
cable by the terms of the AT&T consent decree, which settled the Justice Department’s
antitrust suit against AT&T, spinning off the Bell companies and mandating their
reorganization into seven regional holding companies. Among other things, that decree
barred the BOCs from providing "information services,” which were universally assumed to
include cable service. This restriction -- which applied only to the BOCs and not to
independent telcos -- was broader than that contained in the FCC’s rules or the 1984 Cable
Act, as it barred the BOCs from entering the cable business anywhere in the country, not just
within their own local service areas. As previously noted, Y however, the court
administering the consent decree lifted this restriction in 1991 so that the BOCs now are free
to own and operate cable systems located outside of their local service areas, although that
decision remains subject to appeal.

In 1987, the FCC initiated a proceeding to examine its cable-telco crossownership
restriction,® which culminated in a decision released in August 1992 that modified the
cable-telco crossownership prohibition in several significant respects. ¥ First, with
support from NTIA,*¥ the FCC modified its rules to allow telcos to offer "video dialtone”

448/ Thus, under the 1984 Cable Act, telcos are permitted to provide cable service
outside of their telephone service areas. 47 U.S.C. § 533(b)(1).

449/ 47 U.S.C. § 533(b)(4).
450/ See supra note 390.

451/ Telephone Company-Cable Television Cross-Ownership Rules, Sections 63.54-
63,58, Notice of Inquiry, 2 FCC Rcd 5092 (1987) (1987 Telco-Cable

Crossownership).

452/ Telephone Company-Cable Television Cross-ownership Rules, Sections 63.54-
63.58, Second Report and Order, Recommendation to Congress, and Second
Further Notice of Proposed Rulemaking, 7 FCC Red 5781 (1992) (1992 Cable-
Telco Crossownership).

453/ See Comments of National Telecommunications and Information Administration
(filed Feb. 3, 1991) in Telephone Company-Cable Teleyision Crogs-ownershi
Rules, Sections 63.54-63.58, CC Docket No. 87-266.

142



-- that is, to provide video distribution facilities to unaffiliated video programmers and
packagers on a non-discriminatory, common carrier basis, while providing customers with
access to those services through telco gateways. In addition, the FCC revised its rules to
increase from one percent to five percent the level of permissible noncognizable financial
interests that telcos may hold in video programmers.®¥ In the FCC’s view, it could
implement both changes consistent with the confines of the current statutory scheme.%¥
Second, the FCC decided to recommend to Congress that the statutory cable-telco
crossownership restriction be repealed so that telcos would be permitted to provide video
programming directly to subscribers, subject to safeguards.®¢ Third, in a Second Further
Notice of Proposed Rulemaking, the FCC proposed to amend the population threshold for the
"rural" exemption to the statutory crossownership ban to permit telcos to provide video
programming directly to subscribers in areas of less than 10,000 persons.2Z

47 C.F.R. § 63.54 Note 2. This 5% level parallels the threshold for a cognizable
interest in the FCC’s broadcast rules.
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In 1991, the FCC concluded that the statutory cable-telco crossownership restriction
does not apply to interexchange carriers, and that when a telco is providing video
dialtone service, neither the telco nor the programmer customers are required by
the 1984 Cable Act to obtain a local cable franchise. Telephone Company-Cable

Television Cross-Ownership Rules, Section 63,54-63.58, Further Notice of
Proposed Rulemaking, First Report and Order and Second Further Notice of

Inquiry, 7 FCC Red 300 (1991) (1991 Telco-Cable Crossownership). The FCC
upheld that latter interpretation of the 1984 Cable Act on reconsideration in 1992.

Telephone Company-Cable Television Cross-Ownership Rules, Section 63.54-
63,58, Memorandum Opinion and Order on Reconsideration, 7 FCC Red 5069
(1992).
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The FCC had previously tentatively decided in 1988 to recommend to Congress
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